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June 15, 2012
  
  
  
  
Board Members
Rio Nuevo Multipurpose Facilities District
Tucson, Arizona
  
Dear Board Members:  
  
We have prepared the forensic examination report as of June 11, 2012 of findings and observations for the Rio Nuevo Multipurpose Facilities District in connection with the West of Interstate 10 Projects ("Westside Projects"). These projects include the projects identified by Rusing Lopez & Lizardi, P.L.L.C. in their request for information to the City of Tucson as District projects related to the Westside. These projects include the following: Plaza del Centro, Gadsden Development, Bario Viejo, Barrio Sin Nombre/San Augustin, Mission Site/Origins Park, UA Science Center and Historical Museums, Mercado Avenue, Arizona History Museum, Mission Landfill, Origins Infrastructure, Mission Gardens and Mission Complex Drainage Swale.
      
Our conclusions could change if additional information is obtained.
      
Please contact our office if you have any questions regarding this report.
  
Sincerely,
 
 
   
Regier Carr & Monroe, LLP, CPAs
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The 2010 reconstituted Rio Nuevo Multipurpose Facilities District (“District”) engaged Regier 
Carr & Monroe, LLP, CPAs (“RCM” or “we”) to conduct a forensic examination of the West of 
Interstate 10 Projects (“Westside Projects”) as specifically described below. We have conducted 
a forensic examination concerning the possible misuse of funds of the District. This examination 
was prompted by information resulting from a performance and financial analysis of the District 
performed by Crowe Horwath, LLP in October 2010.

Procedures Performed

On September 9, 2011, special legal counsel to the District, Rusing Lopez & Lizardi, P.L.L.C., 
requested all supporting documentation from the City of Tucson (“City”) for numerous City 
projects related to Rio Nuevo. The request (Exhibit A) included the following City project 
numbers deemed to be related to the West Side Projects: JA01 (Plaza del Centro), JA03 
(Gadsden Development), JA05 (Barrio Viejo), JA06 (Barrio Sin Nombre), J004 (Mission 
Site/Origins Park), J007 (Science Center & Historical Museums), J013 (Mercado Avenue), J021 
(Arizona History Museum), J030 (Mission Landfill), J031 (Origins Infrastructure) J050 (Mission 
Gardens), J051 (Mission Complex Drainage Swale) and any other related projects. In response to 
this request, Ms. Kelly Gottschalk (“Gottschalk”), Chief Financial Officer/Assistant City 
Manager to the City provided extensive electronic PDF files for the Westside Projects and their 
expenditures. The PDF files were provided electronically by e-mail and Gottschalk stated that 
she had provided all documentation on the Westside Projects contained in the project files 
(Exhibit B). The PDF files included a total of 3,447 pages. The City Finance Department was 
responsible for all accounting and disbursements related to the Rio Nuevo Multipurpose 
Facilities District funds throughout the duration of the Westside Projects, including maintenance 
of supporting documentation for expenditures. After the documents had been reviewed, it was 
determined that there were significant documents related to these projects that were not received 
from the City of Tucson. Therefore an additional request for documentation was made by Rusing 
Lopez & Lizardi, P.L.L.C. on April 24, 2012 (Exhibit C). To our knowledge, no additional 
documentation has been received from the City of Tucson by Rusing Lopez & Lizardi, P.L.L.C.
in response to that request.

This forensic examination was conducted in accordance with lawful forensic techniques, which 
included the examination of supporting documentation of expenditures which were provided by 
the City. We also obtained and utilized relevant information from the City’s and the District’s 
public websites. Wells Fargo Bank provided documents related to the 2008 Revenue Bonds, 
which we also used in our examination. We examined the documentation in order to determine if 
the District had authorized the expenditures, whether the expenditures were adequately 
supported, whether they related to the Westside Projects, and to determine if there were any 
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indications of misused or misallocated funds and/or fraudulent activity. For the purposes of this 
examination, all documents received by the City or obtained through websites and other sources 
are collectively referred to as the “documentation”. 
 
The initial phase of the examination included review of the City provided documents, including 
contracts. Contracts were reviewed to identify the parties to the contracts, the authorizing agents 
and the significant terms. The City documents were also reviewed to identify amendments to the 
contracts. We then examined payment applications for proper authorization, underlying 
supporting documentation for the expenditures, and appropriateness in relation to the contracts. 
We reviewed publicly available District Board meeting minutes for motions and resolutions in 
order to identify District Board approvals related to the Westside Projects. Expenditures were 
summarized and compared to actual District approvals and the approved Guaranteed Maximum 
Price (“GMP”) of contracts, if applicable. Finally, we traced the expenditures from the payment 
application details into the “Inception to Date Flow of Funds Expenditures FY00 through 
October 31, 2011” (“Flow of Funds”) prepared by and obtained from the City’s public website 
for the Rio Nuevo Multipurpose Facilities District (http://cms3.tucsonaz.gov/rionuevo) (Exhibit 
D). 
 
There were significant gaps in the information provided by the City. The missing documentation 
limited our ability to test the support of many of the expenditures incurred. 

 

Summary of Questioned Costs 
 
Based upon the procedures performed, we identified $33,849,702.77 of questioned costs. This 
amount is comprised of $1,547,564.07 of questioned costs based upon our analysis of documents 
and $32,302,138.70 of questioned costs resulting from expenditures for which no supporting 
documents were located. In the absence of supporting documentation, these costs should be 
questioned costs. However, if the City had made the support available, it may have resulted in 
different findings in this report. 

For the purpose of this report, a “questioned cost” is defined as a cost not supported by adequate 
documentation, a cost that is unnecessary or unreasonable, or a cost that is a violation of a law, 
regulation or contract. 
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Westside Projects Background

The Westside Projects consist of approximately twelve projects spanning a period of seven years. 
These projects include:

 Plaza del Centro (JA01) – The Plaza Centro project is located at Broadway and
Toole, not west of Interstate 10. Mayor and Council adopted Resolution 21313 on 
June 9, 2009 approving and authorizing a development agreement between the City 
of Tucson and OT Kino, LLC for development of the Plaza Centro project on two 
City owned parcels on either side of Toole between Broadway and 4th/Congress. The 
agreement requires the City of Tucson to design and construct a public parking 
garage on the property as a precondition to the developer purchasing the land and 
starting his mixed-use, high density, pedestrian oriented development. The City 
garage will be integrated into the overall development, meeting public parking needs 
in the area, including those of the Plaza Centro development.

 Gadsden Development (JA03) – Planned development includes 125 room boutique 
hotel, 400 residential units and additional development to include office space, 
market, restaurant, and other commercial uses. The Gadsden Development is located 
on 14 acres immediately southwest of Congress Street and the Santa Cruz River.

 Arizona History Museum (J021) – Design and develop a building program, site plans, 
and cost estimates for a new Arizona History Museum to be operated by the Arizona 
Historical Society.

 Barrio Sin Nombre (JA06) – Design and construct a concept plan for improvements 
to the neighborhood (Barrio Sin Nombre, later renamed to Barrio San Augustin) 
including new curbs, sidewalks, utilities, storm drains, paving, landscape and street 
lighting.

 Barrio Viejo (JA05) – Design and construct a concept plan for improvements to the 
neighborhood (Barrio Viejo) including new curbs, sidewalks, utilities, storm drains, 
paving, landscape and street lighting.
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 Mission Site/Origins Park (J004) – Phase I of the Tucson Origins Heritage Park 
includes west side infrastructure, some landfill remediation, and construction of the 
Tucson Presidio element of the park. The Heritage Park also includes the Mission 
Gardens. Together the elements of the Tucson Origins Heritage Park are to provide
residents and visitors a fascinating educational experience and exposure to Tucson’s 
4,000 years of habitation. The Mission Site/Origins Park project is located west of 
Interstate 10 and South of Congress Street.

 U of A Science Center & Historical Museum (J007) – The University of Arizona 
Science Center was intended to include fourteen major components dramatically 
positioned along a bridge that spans Interstate 10 and the Santa Cruz River. The 
District Resolution 2004-001 approved an Intergovernment Agreement between the 
District, City of Tucson, and Arizona Board of Regents acting on behalf of the 
University of Arizona authorizing $20 million of District support.

 Mercado Avenue (J013) – Public infrastructure improvements for a mixed-use, 
pedestrian-friendly, sustainable new neighborhood. The District entered into a 
Financial Participation Agreement with the City of Tucson on April 20, 2006 which 
was executed by Ruben Suarez, Chair of the District Board. The District’s financial 
participation was not to exceed $4 million.

 Mission Landfill (J030) – The Mission landfill is located near the Mission Road and 
Starr Pass Boulevard intersection. This landfill was used for the disposal of Class II 
trash which includes construction/demolition debris and green waste. The project was 
for remediation of the landfill. 

 Mission Gardens (J050) – Phased reconstruction of the Spanish Colonial walled 
garden that was part of the historic San Augustin Mission. The Mission Gardens are 
located near the eastern base of A-Mountain at the corner of Mission Road and 
Mission Lane.

The total expenditures for these projects, as reported by the City of Tucson in the most recent 
Inception-to-Date Flow of Funds, are $38,552,031.94 (Exhibit D). 
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Findings

Shown below are our findings and observations, based on the examination of documents 
provided by the City of Tucson, Wells Fargo Bank and other publicly available documents. A 
summary of questioned costs and expenditures lacking support can be found at Exhibit E.

A. Expenditures on Projects Outside the Boundaries of the District

We found that the District expended $357,806.36 on projects that were not located within 
the boundaries of the District.

Arizona Revised Statute 48-4201 defines “multipurpose facility” as “a primary 
component that is located in the district on the multipurpose facility site” and “secondary 
components that are located in the district and that the board determines are necessary or 
beneficial to the primary component”. ARS 48-4204 adds that the “district may acquire 
land and construct, finance, furnish, maintain, improve, operate, market and promote the 
use of multipurpose facilities and other structures, utilities, roads, parking areas or 
buildings necessary for full use of the multipurpose facilities and do all things necessary 
or convenient to accomplish those purposes.” In the Mayor & Council Memorandum 
dated October 17, 2006, and a letter from the District’s legal counsel dated October 13, 
2006, it was the opinion of the City Attorney and District’s attorney that the District 
could expend funds on projects outside the District boundaries and the District Board 
should “expressly determine that the expenditure is necessary to support the full use of 
facilities within the District” (Exhibit F). Expenditures were made on the following 
projects that are partially or completely outside the boundaries of the District. Evidence 
of the Board expressly determining that the expenditures were necessary was not found.

i. Barrio Viejo (JA05) – Total expenditures on the Barrio Viejo project were 
$225,960.58. The Barrio Viejo neighborhood is not within the boundaries of the Rio 
Nuevo Multipurpose Facilities District. It is unclear how this project was a direct 
benefit to the District. Therefore, all of those expenditures have been considered 
questioned costs.

We were also unable to find supporting documentation for $12,483.19 of the 
expenditures incurred.
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ii. Barrio Sin Nombre (JA06) – This neighborhood is not within the boundaries of the 

District, yet $131,845.78 of District funds were used for architectural design fees. 
We were unable to locate supporting documentation for $14,042.68 of these 
expenditures. It is unclear how this project was a direct benefit to the Multipurpose 
Facility and, therefore, all of the expenditures are considered questioned as District 
expenses.  

 

B. Gadsden Development (JA03) 
 

We found that the District expended $20,422 in connection with a contract between the 
City and a developer for which the City and District had no financial participation 
agreement. 
 
The Development and Real Estate Purchase Agreement between the City of Tucson and 
The Gadsden Company was executed on August 6, 2008. It does not appear that the 
District is a party to this agreement, yet the District paid the appraisal fees ($7,500) 
associated with this sale of property as well as fees related to the Letter of Map Revision 
– Fill (LOMR-F) to remove a portion of the property from the FEMA Flood Plain Map. 
Total expenditures on the Gadsden Development project (JA03) were $20,422. Although 
the Gadsden Development is within the District boundaries, a financial participation 
agreement between the City of Tucson and the District was not located to justify the 
District’s payment of the fees associated with the sale of property in which the City of 
Tucson benefited from. As such, the total expenditures of $20,422 related to the Gadsden 
Development Project are considered questioned costs (Exhibits G and H). 
 

C. University of Arizona Science Center (J007) 
 

We were unable to locate support for expenditures of $7,233,630.20. Of that amount, 
$7,143,179 paid to the University of Arizona (“U of A”) has been questioned as we were 
unable to locate an executed amended intergovernmental agreement between the City, the 
University, and the District. 

 
We were able to locate the Intergovernmental Agreement (“IGA”) dated August 2004, 
which included $20 million of District support for the construction of the Science Center. 
The IGA further states that the District shall pay these funds to the U of A at the time the 
U of A issues debt for the construction of the Science Center (Exhibit Q). Although we 
were able to locate the City Resolution 20750 approving an amended and restated IGA in 
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2007, we were unable to find a District Resolution approving the amended and restated 
IGA. Also, upon review of the District’s minutes for August of 2007, approval of the
amended and restated IGA was on the agenda, but the meeting was cancelled due to a 
lack of quorum. At the next meeting held by the District on July 30, 2008, a motion 
passed to approve signing the amended IGA. No District resolution or signed IGA was 
located. With no evidence of an executed Amended and Restated IGA between the 
District, City, and U of A, all expenditures to the U of A for the Science Center are 
considered questioned costs. Of the $7,706,235 in the Flow of Funds for the Science 
Center project, approximately $7,143,179 was paid to the U of A.

In addition, we examined a City of Tucson memorandum dated October 21, 2008 from 
Stacie Bird (finance manager) to Mike Hein (City Manager) which indicated that the U of 
A charged the District for expenses that were unallowable on other projects based on City 
of Tucson procurement guidelines (Exhibit I). Based on the memo, these included 
personnel costs, purchase of computers, phone service, food, professional memberships, 
subscriptions and conferences, and professional ads to hire the Development Director 
position. Due to the lack of support, we were unable to determine the total amount of 
expenses that were unallowable, but the memo identified $186,415 of such costs.

D. Mission Site/Origins Park (J004)  

Total expenditures for this project listed in the City of Tucson’s Flow of Funds are
$18,233,716.69. The City provided supporting documentation for only $2,417,382.44. As 
such, we were unable to determine the validity of $15,816,334.25 in expenditures due to 
the lack of support.

Utilizing the data that we did obtain, we were able to identify $1,191,419.15 of
questioned costs. Of these questioned costs, $365,422.90 is due to preconstruction costs
included in the Construction Manager at Risk payment applications being charged to the 
District twice on the flow of funds report. Due to the limited documentation, we were 
unable to determine if the preconstruction costs were paid twice by the City of Tucson.

We noted approximately $817,960 in fees were paid to Desert Archaeology. We were not 
able to locate a contract between Desert Archaeology and the District, as such all 
expenses for Desert Archaeology have been included in questioned costs.
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The remaining $8,036.25 of questioned costs for this project relate to fees paid to 

TextMarcx. Although we were able to locate a proposal, it was not signed by a District or 

City representative and no Notice to Proceed was located (Exhibit J). Also included in 

the payments to TestMarcx were $1,901.25 of expenses for a project unrelated to the 

District.

E. Mission Gardens (J050) 

Supporting documents were not provided for $1,802,667.40 of expenditures related to 
this project.

An Intergovernmental Agreement between Pima County, the City of Tucson and the 
District (“IGA”) which was recorded November 14, 2001 provided the City access to 
Pima County property in order to design and construct improvements in accordance with 
the Mission Gardens and Mission San Agustin del Tucson Cultural Heritage Park Master 
Plan. The construction of the Mission Gardens portion was to be completed within 5 
years of the effective date of the IGA (November 14, 2006) or the IGA would be void 
and the City’s license to enter and occupy the Pima County property would be revoked 
(Exhibit K). According to the City of Tucson’s Flow of Funds, expenditures on the 
Mission Gardens project did not begin until the fiscal year ending June 30, 2009, totaling 
$2,052,935.78. We were unable to locate evidence of an extension to the IGA. Only 
$250,268.38 of expenditures had supporting documentation, as such $1,802,667.40 is 
deemed questioned costs due to the lack of support.

F. Mercado Avenue (J013) 

We were unable to locate supporting documents for $5,065,817.34 of expenditures for 
the Mercado Avenue projects.

There were two invoices referenced to “149 S. Grande Ave”. Based on an address search,
this is a residence adjacent to the round-a-bout at Cushing Street and Mission. The 
description on the invoices indicated “drill out front bolt add hasp” in the amount of 
$159.43 and “Asbestos survey” in the amount of $4,283.00. The total of the two invoices 
amount to $4,442.43. These expenditures have been considered questioned costs.
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The District entered into a Financial Participation Agreement with the City of Tucson and 
Rio Development for the Menlo Park Subdivision dated May 9, 2006. Approval by the 
City is contained in the City of Tucson Mayor and Council Resolution No. 20334 and the 
District approved the Financial Participation Agreement on April 20, 2006. Per the 
Agreement, the District’s financial participation was not to exceed $4 million. Based on 
the Flow of Funds, the District was charged $5,523,863.22 for this project resulting in 
$1,523,863.22 in excess of the approved amount. We were unable to locate any 
amendments to this agreement and, as such, have included this amount in questioned 
costs.

G. Wells Fargo Bank Documents 

The District’s attorneys, on behalf of the District, sent three letters requesting account 
information from Wells Fargo Bank (Exhibit L). Included in these requests, were 
requests for all documentation relating to the District’s Bonds and Certificates of 
Participation. In response to this request, Wells Fargo Bank furnished a PDF document
consisting of 354 pages (2002 COPs 5 pages, 2005 Bonds 12 pages, 2008 Bonds 71 
pages, 2009 COPs 266 pages). Our forensic examination included review of the 
documents relating to the 2008 Bonds because they were issued to pay for several of the 
Westside Projects (among other projects). The following are observations based on the 
examination of the Wells Fargo documents:

i. From the 2008 Bond proceeds, $64,027,184.05 was transferred to the City of 
Tucson to repay the City for moneys previously advanced ($6.8 million) and   “for 
safekeeping, investment and disbursement from time to time on behalf of the 
District” per the Bond instructions. The City of Tucson had control of the bond 
proceeds (Exhibit M).

ii. The 2008 Bond documents identified 14 projects which the bond proceeds were to 
be expended on totaling $65,000,000 including the repayment of a loan from the 
City of Tucson (Exhibit N). Based on the documents provided by Wells Fargo, it 
appears bond proceeds were used for 4 additional projects (Exhibit P).

iii. The 2008 Bond proceeds identified $6,000,000 for Downtown Infrastructure 
Improvements. Based on the documentation provided, $8,653,346.02 was expended 
for this project, which is $2,653,346.02 in excess of the stated amount.
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iv. The Wells Fargo Bank documents included “Requisition for Payment From Rio 
Nuevo Account” documents in which Wells Fargo Bank was provided a copy by 
the City of Tucson pursuant to the Disbursement Agency Agreement (Exhibit O) 
included in the 2008 Bond documents. There were 12 of these requisitions 
sequentially numbered 1 to 13. No requisition numbered “10” was included. It 
appears a 10th requisition was made based on the total dollars changing from 
requisitions 9 to 11. The total of the disbursement requests, in which were available 
for review, was $49,271,772.29 (Exhibit P).

v. The 2008 Bond Transcript included a breakdown of how the bond proceeds would 
be used. Based on the documents provided by Wells Fargo, RCM prepared a 
comparison of the intended uses and actual uses of the 2008 bond funds (Exhibit 
P).

We have identified items “ii” and “iii” above as potential issues regarding the use of the 

bond proceeds; however, we are not qualified to determine the District’s compliance with 

bond rules and regulations. Legal counsel will need to review these matters.
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From: Kelly Gottschalk
To: Sean Brearcliffe
Cc: Mike Rankin
Subject: Requested Documents JO25
Date: Sunday, September 18, 2011 2:25:06 PM
Attachments: j025 sw hazard g2.pdf

j025 sw hazard a.pdf
j025 sw hazard b1.pdf
j025 sw hazard b2.pdf
j025 sw hazard c1.pdf
j025 sw hazard c2.pdf
j025 sw hazard d.pdf
j025 sw hazard e1.pdf
j025 sw hazard e2.pdf
j025 sw hazard f.pdf
j025 sw hazard g1.pdf
j025 sturgeon electric.pdf
j025 summary budget.pdf
j025 thomas reprographics.pdf
j025 tmcx az dr23687.15.pdf
j025 tucson elec power.pdf
j025 twenty day lien notice.pdf
j025 walker parking.pdf
j025 western tech dr23376.7 e.pdf
j025 western tech dr23376.7 a.pdf
j025 western tech dr23376.7 b.pdf
j025 western tech dr23376.7 c.pdf
j025 western tech dr23376.7 d.pdf
j025 western tech dr32341.1.pdf
j025 western tech dr32341.4 b.pdf
j025 western tech dr32341.4 a.pdf
j025 western tech dr32341.5.pdf

Mr. Brearcliffe,

The information you requested in your letters dated September 9, 2011 re: projects JA01, JA03, JA05,
JA06, JO04, JO07, JO13, JO21, JO30, JO31, JO50, JO51, JO25, JO45 have been attached and split into
multiply emails due to the file size. 

The attached documentation includes all information contained in the finance project files. The files
were not reviewed for completeness.   My assumption is that these files, publically available information
and other information (bank statements) previously transmitted to your firm and/or accountants,
auditors, attorneys and District Board members cover your request. 

If you have specific questions, are missing any specific information or if we can assist in your analysis
please contact me and I will coordinate the appropriate staff resources. 

Please confirm receipt of this email. 

Thank you,

Kelly Gottschalk, CPA
Assistant City Manager/
Chief Financial Officer

City of Tucson
255 W. Alameda 5W
Tucson, AZ  85726-7210
520-837-4381
kelly.gottschalk@tucsonaz.gov

Exhibit B
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DRAFT - NOT AN OFFICIAL RECORD
This document may be modified or corrected and is not final.

Rio Nuevo Flow of Funds
Inception to Date information Unaudited
Management Report, not GASB
Expenditures FY 00 thruough October 31, 2011 - Unaudited
The project expenses do not and are not suppose to match the CIPs and/or capital asset amounts.
**Includes total interest expense but excludes depreciation and amortization Unaudited Unaudited

FY00 FY01 FY02 FY03 FY04 FY05 FY06 FY07 FY08 FY09 FY10 10/31/2010 Inception to Date
Revenues:

TIF Revenue 6,202,524.44    8,655,985.78    10,526,207.07  16,188,386.18  14,091,610.33  9,791,087.75    9,322,246.44    1,992,032.46  76,770,080.45           
Tucson Convention Center Rental Income 3,239,393.75    4,738,775.00    4,737,775.00    3,703,725.00    3,703,675.00    3,708,175.00    3,700,300.00    3,701,500.00    3,703,609.75    1,240,773.39  36,177,701.89           
Rialto Theater Rental Income 3,763.80        3,763.80                    
Depot Garage Rental Income 10,000.00      10,000.00                  
Other Rental Income 764.38           5,109.71           17,010.39         63,678.07         84,437.54         86,343.66         35,774.34         23,561.05         28,473.78         32,652.15         10,223.48      388,028.55                
Sale of Property 27,491.16         492.13              5,803.20           33,786.49                  
Interest Earnings 367.14              6,195.33           150,866.54       800.75              135,322.12       130,397.09       100,192.46       145,083.47       53,246.27         22,522.31      744,993.48                
City of Tucson Contributions:

Citizen Auto Stage Relocation 400,000.00       146,069.00       546,069.00                
Miscellaneous 523.15              150.00              89,729.58         90,402.73                  

Total Revenues -              764.38           3,272,361.76    4,761,980.72    11,155,367.20  12,844,949.07  14,597,766.85  20,063,224.74  17,921,467.04  13,755,874.58  13,111,754.61  3,279,315.44  114,764,826.39         

Other Financing Sources:
COPs Series 2002 Convention Center Financing:

Certificates of Participation 33,575,000.00  33,575,000.00           
Premium 908,117.20       908,117.20                
Issue Costs (527,380.61)      (527,380.61)               

City of Tucson Cash Contribution 511,359.38       511,359.38                
Fox Theater Revenue Bonds:

Bond Proceeds 5,800,000.00    5,800,000.00             
Less Bond Discount (17,775.35)        (17,775.35)                 
Less Issuance Costs (177,690.78)      (177,690.78)               

Fox Theater Foundation Reimbursements 1,471,451.79    1,471,451.79             
Rio Nuevo Revenue Bonds Series 2008:

Bond Proceeds 80,000,000.00  80,000,000.00           
Less Bond Discount (1,356,373.75)   (1,356,373.75)            
Less Issuance Costs (1,619,680.48)   (1,619,680.48)            

Loan from City of Tucson 14,577,549.00  14,577,549.00           
COPs Series 2009 Hotel Projects Financing:

Certificates of Participation 12,560,000.00  12,560,000.00           
Less Issuance Cost & Underwriter Discount (459,332.93)      (459,332.93)               

Total Other Financing Sources -              -                 34,467,095.97  -                   14,577,549.00  -                   5,604,533.87    1,471,451.79    -                   77,023,945.77  12,100,667.07  -                 145,245,243.47         

Total Revenues and Other Financing Sources -              764.38           37,739,457.73  4,761,980.72    25,732,916.20  12,844,949.07  20,202,300.72  21,534,676.53  17,921,467.04  90,779,820.35  25,212,421.68  3,279,315.44  260,010,069.86         

Operating Expenditures:
Salaries, Wages & Fringe Benefits 115,236.05  240,731.44     261,021.30       448,912.02       374,766.82       629,739.55       630,832.37       612,052.18       3,313,291.73             
Services (legal, rent, utilities, insurance, etc) 14,610.06   1,683,667.19  384,104.24       418,767.87       400,111.57       497,091.84       929,412.73       694,971.56       116,761.55       296,811.24       302,529.07     5,738,838.92             
Community Relations 73,948.33         221,432.57       184,286.50       293,067.35       256,759.08       178,337.79       1,207,831.62             
South Tucson Agreement 250,000.00       250,000.00       500,000.00       1,000,000.00             
Supplies 3,916.84     33,673.45      25,600.59         92,551.07         40,504.83         23,071.30         14,409.14         50,041.83         540.66           284,309.71                
Equipment 10,150.00   35,232.38      33,889.60         5,799.64           85,071.62                  
Fiscal Agent Fees 500.00              3,500.00           2,000.00           3,000.00           6,250.00           10,465.00         6,587.50           11,087.50         1,805.00        45,195.00                  
Interest Expense 52,398.85      122,534.25       161,266.17       250,253.33       203,900.02       24.84               130,069.16       920,446.62                

Total Operating Expenditures 143,912.95  2,045,703.31  867,208.71       1,377,319.30    1,253,423.05    1,898,870.06    1,840,237.80    1,791,653.36    510,465.00       253,418.21       307,898.74       304,874.73     12,594,985.22           

Debt Service Payments:
City of Tucson Loan:

Principal 501,575.00       524,146.00       6,800,000.00    5,035,334.00    12,861,055.00           
Interest 2,623,960.00    633,419.00       456,832.13       152,816.00       3,867,027.13             

COPs Series 2002 Convention Center Financing:
Principal 2,845,000.00    3,275,000.00    3,405,000.00    2,540,000.00    2,665,000.00    2,800,000.00    2,915,000.00    3,045,000.00    3,200,000.00    26,690,000.00           
Interest 354,954.37       1,463,775.00    1,332,775.00    1,163,725.00    1,038,675.00    908,175.00       785,300.00       656,500.00       504,250.00       114,750.00     8,322,879.37             

Fox Revenue Bonds:
Principal 580,000.00       510,000.00       535,000.00       565,000.00       600,000.00       2,790,000.00             
Interest 218,196.42       301,625.00       274,850.04       246,093.78       214,312.50       59,937.52      1,315,015.26             

2008 Revenue Bonds:
Principal -                             
Interest 2,396,765.58    4,793,531.26    1,797,574.26  8,987,871.10             

COPs Series 2009 Hotel Projects Financing:
Principal -                             
Interest 343,255.03       173,800.00     517,055.03                

Total Debt Service -              -                 3,199,954.37    4,738,775.00    4,737,775.00    3,703,725.00    4,501,871.42    7,645,335.00    5,667,715.04    14,166,191.49  14,843,498.79  2,146,061.78  65,350,902.89           
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DRAFT - NOT AN OFFICIAL RECORD
This document may be modified or corrected and is not final.

Rio Nuevo Flow of Funds
Inception to Date information Unaudited
Management Report, not GASB
Expenditures FY 00 thruough October 31, 2011 - Unaudited
The project expenses do not and are not suppose to match the CIPs and/or capital asset amounts.
**Includes total interest expense but excludes depreciation and amortization Unaudited Unaudited

FY00 FY01 FY02 FY03 FY04 FY05 FY06 FY07 FY08 FY09 FY10 10/31/2010 Inception to Date
Projects:

Purchase of TCC for Multi-purpose district 34,429,741.53  34,429,741.53           
Property purchase 501 S Sentinel Ave. 27,887.51   27,887.51                  
Property at 332 S Freeway 2,800.00           2,800.00                    
I-10 Deck Park 199,746.00       10,231.76         209,977.76                
South Drill Track Improvement 11,650.00         3,847.00           15,497.00                  
Westside Project 925.00              925.00                       
Congress Landfill 15,568.85         112,336.70       127,905.55                
Public Infrastructure Improvements 418,454.92       85,264.11         49,112.51         552,831.54                
Archaeology and Historical Research 893,995.82       85,186.44         979,182.26                
Rio Nuevo Landfill Stabilization Project 175,053.80       68,470.30         243,524.10                
Rio Nuevo potholing 3,211.00           3,211.00                    
Bonita Ave & Congress 77,615.17         77,615.17                  
Greyhound Bus Relocation 13,951.69         13,951.69                  
Property 151 N Stone Ave. 800.00              128,001.93       128,801.93                

Total Other Projects (in operating units) 27,887.51   -                 35,948,189.92  351,544.28       134,298.95       128,001.93       213,697.69       10,231.76         -                   -                   -                   -                 36,813,852.04           
JA01 Plaza Del Centro 10,556.93         10,556.93                  
JA02 Roundabout at Grande & Clearwater/Cushing 375,349.08       577,180.30       952,529.38                
JA03 Gadsden Development 745.00              19,677.00         20,422.00                  
JA04 Greenway Multiuse Path 200,000.00       200,000.00                
JA05 Barrio Viejo 39,871.56         186,089.02       225,960.58                
JA06 Barrio Sin Nombre 89,165.13         33,808.59         8,872.06        131,845.78                
JA07 Simpson Street Warehouse Demolition 25,628.04         25,628.04                  
J001 TCC Box Office 793,716.39       793,716.39                
J002 Tucson Regional Visitors Center 1,110.34           98.11               1,208.45                    
J003 Presidio Stabilization & Heritage Park 184,654.19       619,010.21       707,245.78       22,667.09         1,326,757.50    1,233,836.44    211,860.35       69,338.41         4,375,369.97             
J004 Mission Site/Origins Park 781,448.27       767,227.72       311,402.25       363,752.46       3,344,441.05    10,895,609.43  1,734,591.52    21,175.27         14,068.72      18,233,716.69           
J005 Property Purchase Citizen Auto Exchange 15,078.37         826,598.99       1,575,209.54    748,116.79       190.36              3,165,194.05             
J006 Fox Theatre 1,247,765.04    789,866.77       3,265,601.31    6,050,772.42    165,696.79       11,519,702.33           
J007 Science Center & Historical Museums 195,783.00       71,245.65         6,939.52           14,255.55         5,471,813.60    1,946,197.72    7,706,235.04             
J013 Mercado Avenue 250.00              121,004.54       72,997.20         4,000,144.23    1,298,336.40    31,130.85         5,523,863.22             
J017 Civic Center: Convention Center Hotel 1,727,445.60    8,322,934.61    9,439.27        10,059,819.48           
J021 Arizona History Museum 1,425,454.72    41,728.10         1,467,182.82             
J023 Thrifty Block 99,785.20         228,912.53       22,062.29         520,289.10       10,781.96         4,251.91           770.00              886,852.99                
J024 Southwest Drill Track Improvements 170,060.26       70,526.93         3,158.01           471.82              244,217.02                
J025 Depot Plaza: Parking Garage 189,606.84       1,388,196.42    8,891,011.14    3,982,142.80    (627,427.00)   13,823,530.20           
J026 Civic Center: New Arena 6,282.09           77,337.82         483,233.38       318,412.48       885,265.77                
J027 Northwest Lots: Church - Stone 751,907.03       751,907.03                
J030 Mission Landfill 5,139.14           1,564.92           1,318.49           1,565,672.24    732,917.67       333,137.40       157.50           2,639,907.36             
J031 Origins Infrastructure 279,358.37       131,812.28       128,235.09       539,405.74                
J032 Rialto Theater 1,790,046.68    355,621.56       83,679.77         38,422.00         2,267,770.01             
J033 Civic Plaza 257,671.60       164,215.96       335,157.72       757,045.28                
J034 Purchase Property New Arena 5,196.51           3,634.40           8,830.91                    
J035 Cultural Plaza and Parking Garage 58,802.22         16,930.31         12,414.87         339,540.63       2,145.24           429,833.27                
J036 Civic Parking Garage 391,742.63       265,312.17       49.12               657,103.92                
J038 Congress Streetscape 328,156.92       7,886.89           2,757.88           338,801.69                
J042 Presidio Terrace 1,579.57           1,579.57                    
J044 Cushing Street Bridge 66,770.66         608,020.53       559,459.76       575,497.93       1,809,748.88             
J045 Depot Plaza: Public Improvements 75,243.56         132,475.38       207,718.94                
J046 Civic Center: Convention Center Expansion 327,604.46       1,900,742.03    2,228,346.49             
J047 I-10 Underpass Widening/Clark Street 9,000,000.00    9,000,000.00             
J048 Downtown Infrastructure Improvements (DIIP phase 2) 338,476.92       8,125,264.48    564,010.15       9,027,751.55             
J049 Civic Center: Convention Center East Entrance 179,194.26       4,428,675.75    (275,750.40)   4,332,119.61             
J050 Mission Gardens 1,953,932.42    99,003.36         2,052,935.78             
J051 Mission Complex Drainage Swale -                             
J052 Civic Center: Convention Center Parking Garage 320,159.52       1,295,644.87    1,615,804.39             
J053 Civic Center: Central Energy Plant 78,240.31         16,634.69      94,875.00                  

Total Individual Projects -              -                 300,628.10       4,693,582.54    3,284,754.64    8,734,683.42    9,405,511.67    11,005,141.70  30,727,770.52  29,605,274.14  22,110,960.98  (854,005.16)   119,014,302.55         
Total Projects 27,887.51   -                 36,248,818.02  5,045,126.82    3,419,053.59    8,862,685.35    9,619,209.36    11,015,373.46  30,727,770.52  29,605,274.14  22,110,960.98  (854,005.16)   155,828,154.59         

Total Expenditures 171,800.46  2,045,703.31  40,315,981.10  11,161,221.12  9,410,251.64    14,465,280.41  15,961,318.58  20,452,361.82  36,905,950.56  44,024,883.84  37,262,358.51  1,596,931.35  233,774,042.70         
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Exhibit E

A B A - B

Project 
Code Project Name

Expenditures per 
City of Tucson 
Flow of Funds

Expenditures for 
Which the City 

Provided 
Support

 Expenditures 
Lacking Support 

Questioned Costs 
(based on analysis of 

documents)

JA01 Plaza Del Centro 10,556.93$          -$                    10,556.93$         -$                     
JA03 Gadsden Development 20,422.00            20,422.00           -                      20,422.00            
JA05 Bario Viejo 225,960.58          213,477.39         12,483.19           213,477.39          
JA06 Barrio Sin Nombre (aka San Agustin) 131,845.78          117,803.10         14,042.68           117,803.10          
J004 Mission Site/Origins Park 18,233,716.69     2,417,382.44      15,816,334.25    1,191,419.15       
J007 UA Science Center & Historical Museums 7,706,235.04       472,604.84         7,233,630.20      -                       
J013 Mercado Avenue 5,523,863.22       458,045.88         5,065,817.34      4,442.43              
J021 Arizona History Museum 1,467,182.82       1,467,182.82      -                      -                       
J030 Mission Landfill 2,639,907.36       630,805.83         2,009,101.53      -                       
J031 Origins Infrastructure 539,405.74          201,900.56         337,505.18         -                       
J050 Mission Gardens 2,052,935.78       250,268.38         1,802,667.40      -                       
J051 Mission Complex Drainage Swale -                       -                      -                      -                       

38,552,031.94$   6,249,893.24$    32,302,138.70$  1,547,564.07$     

Rio Nuevo Multipurpose Facilities District
Westside Projects Analysis - Unsupported  and Questioned Costs

Questioned Costs
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STUDY SESSION 

MAYOR AND COUNCIL CHAMBERS – CITY HALL 

255 W. ALAMEDA, TUCSON, AZ 

TUESDAY, OCTOBER 17, 2006 

*** 2:30 P.M. *** 
 

ESTIMATED TOPICS COMMENTS 
    DURATION 

MAYOR & COUNCIL MEETING NOTICE & AGENDA 

  
20 min. 1. Interim Watercourse Preservation Policy 

(City-Wide)  SS/OCT17-06-231  * 
 

REPORT/RECOMMENDATION 
 

10 min. 2. Pima Council on Aging (PCOA) Neighbors 
Care and Ambassador Programs (City-
Wide)  SS/OCT17-06-230  * 
 

REPORT/RECOMMENDATION 
 

15 min. 3. Expenditure of Rio Nuevo Multipurpose 
Facilities District Tax Increment Funds on 
Facilities Located Outside the District 
Boundaries (City-Wide)  SS/OCT17-06-
222 
 

REPORT/RECOMMENDATION

30 min. 4. City Response to West Nile Hot Zone 
Service Calls (City-Wide)  SS/OCT17-06-
229 
 

REPORT/RECOMMENDATION

20 min. 5. Mayor and Council Subcommittee Reports 
(City-Wide)  SS/OCT17-06-218 
 

 

5 min. 6. Mayor and Council Discussion of Regular 
Agenda  SS/OCT17-06-219 

 

 

5 min. 7. Mayor and Council Discussion of Future 
Agendas  SS/OCT17-06-221 

 

 

FOR INFORMATION ONLY  
 8. Administrative Action Report and 

Summary  SS/OCT17-06-220 
 

 

*RELATED ITEM ON REGULAR AGENDA 

Agenda available on-line at 5:00 p.m., 10/12/06
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STUDY SESSION 
MAYOR AND COUNCIL CHAMBERS – CITY HALL 

255 W. ALAMEDA, TUCSON, AZ 

TUESDAY, OCTOBER 17, 2006 

*** 2:30 P.M. *** 
 

ESTIMATED 
URATION 

TOPICS COMMENTS 
D  
20 min. 9. Executive Session - Santander v. City of 

Tucson (City-Wide)  SS/OCT17-06-223 
 

 
Discussion or consultation for legal 
advice with the attorneys for the City of 
Tucson pursuant to A.R.S. 38-
431.03(A)(3) and discussion or 
consultation with the attorneys for the 
City of Tucson in order to consider its 
position and instruct its attorneys 
regarding the City of Tucson's position 
regarding contracts that are the subject 
of negotiations in pending or 
contemplated litigation or in settlement 
discussions conducted in order to avoid 
or resolve litigation pursuant to A.R.S. 
38-431.03(A)(4). 
 

5 min. 10. Mayor and Council Direction Regarding 
Executive Session - Santander v. City of 
Tucson  (City-Wide)  SS/OCT17-06-224 

 

REPORT/RECOMMENDATION 
 

5 min. 11. Executive Session - Equity Residential 
Subrogation Claim (City-Wide)  
SS/OCT17-06-225 

 

 
Discussion or consultation for legal 
advice with the attorneys for the City of 
Tucson pursuant to A.R.S. 38-
431.03(A)(3) and discussion or 
consultation with the attorneys for the 
City of Tucson in order to consider its 
position and instruct its attorneys 
regarding the City of Tucson's position 
regarding contracts that are the subject 
of negotiations in pending or 
contemplated litigation or in settlement 
discussions conducted in order to avoid 
or resolve litigation pursuant to A.R.S. 
38-431.03(A)(4). 
 

5 min. 12. Mayor and Council Direction Regarding 
Executive Session - Equity Residential 
Subrogation Claim (City-Wide)  
SS/OCT17-06-226 

 

REPORT/RECOMMENDATION 
 



STUDY SESSION 
MAYOR AND COUNCIL CHAMBERS – CITY HALL 

255 W. ALAMEDA, TUCSON, AZ 

TUESDAY, OCTOBER 17, 2006 

*** 2:30 P.M. *** 
 

ESTIMATED 
DURATION 

TOPICS COMMENTS 
 
 
5 min. 13. Executive Session - Allstate Insurance 

Subrogation Claim (City-Wide)  
SS/OCT17-06-227 

 

 
Discussion or consultation for legal 
advice with the attorneys for the City of 
Tucson pursuant to A.R.S. 38-
431.03(A)(3) and discussion or 
consultation with the attorneys for the 
City of Tucson in order to consider its 
position and instruct its attorneys 
regarding the City of Tucson's position 
regarding contracts that are the subject 
of negotiations in pending or 
contemplated litigation or in settlement 
discussions conducted in order to avoid 
or resolve litigation pursuant to A.R.S. 
38-431.03(A)(4). 
 

5 min. 14. Mayor and Council Direction Regarding 
Executive Session - Allstate Insurance 
Subrogation Claim (City-Wide)  
SS/OCT17-06-228 

 

REPORT/RECOMMENDATION 
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Westside Projects COT 002570
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Ii'. ANN RODRIGUEZ, RECORDER
, RlJlCORDED BY: MB,B

DEPUTY RECORDER
1562 PE2

TCCWB
CITY OIi'TUCSON-CITY CLERK
PICK UP

DEVELOPMENT
AND

REAL ESTATE PURCHASE
AGREEMENT

West Congress 14-Acre Parcel

PICRtJP
AMOUNT PAID $ 17.50

This Development and Real Estate Purchase Agreement ("Agreement") is entered into by
and between The Gadsden Company ("Gadsden") and the City of Tucson, a municipal
corporation ("City") as ofAugust~,2008.

RECITALS

The following Recitals are inc~rporated by reference into and constitute an integral part
of this Agreement.

A. The purpose of this Agreement is to set forth the mutual and respective
understandings and agreements of the parties with respect to the purchase and development by
Gadsden of a mixed~use and transit oriented project (the "Project") on an approximately 14 acre
parcel of real property owded by the City located on West Congress Street adjacent to the west
bank ofthe Santa Cruz River and more particulal'1y described on an ALtA Land Survey to be
provided by the City pursuant to Section 6.5.1, below and attached as Exhibit A (the "Property").

B. Gadsden (itself or through related entities) intends to design and construct an
integrated mixed-use project to include an approximately 125-room "boutique" hotel,
approximately 400 market-rate residential units, workforce and affordable housing and retail,
office, market, restaurant and other commercial uses. The unit mix of the Project intended is
reflected On the Proposed Master Plan attached hereto as Exhibit B (the "Proposed Master
Plan"). It is Gadsden's intent to foUowa schedule to develop the Project in a timely manner
pursuant to the Proposed DevelopmentSchedwe and Phasing Diagram (the "Development
Schedule"), attached hereto as Exhibit ''B2'' and incorporated herein by this reference. The City ,
acknowledges that Gadsden's ability to meet the Development Schedule will be dependent, in ;,
part, upon factors over which Gadsden has no control such as adverse commercial and residential
real estate market conditions, a general downturn in the economy, the availability of labor and
materials and agrees that no adverse action will be taken against Gadsden if it is unable to meet !
the Development Schedule as a result of such factors. At least thirty~:five percent (35%) of all :
residential housing in the Project will consist of "workforce" and/or "affordable" housing. "
Seventeen and one-half percent (17.5%) of the housing within the Project will be offered to low­
income residents whose income does not exceed 80% oithe area median income ("AMI") for
Tucson and Pima County as published by the U.S. Department of Housing and Urban
Development ("Affordable Housing") and Seventeen and One-half percent (17.5%) of the
housing within the Project will be offered to residents whose income is at or below 125% of
AMI ("Workforce Housing").

C. Gadsden shall be responsible for the construction of all "Infrastruoture
Improvements!' for the Project. For purposes of this Agreement, "Infrastructure Improvements"

(A0020706.DOCl}

,J:~~TO RE~LUTION NO .~1049
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Westside Projects COT 002571

(~)

shall mean and include all streets, sidewalks, water lines, sewer lines and other improvements
that are customarily o'\;VI1ed, operated or maintained by a municipal or other governmental body
(including a linear promenade and water detention areas along the west bank of the Santa Cruz
River) but shall not include street car tracks, catenary poles, cables, transformers or other
improvements related t6 the street car line that will run along Cushing Street to the south and
Avenida del ConventotQg"y~e,st~·8f.tlt.~.¥!9P~:rty.

-"0,

D. The Properqr is 10catedlJetween the Menlo Park Neighborhood and the Santa
CTijZ River adjacent toandiidrth ofthe'City's'proposed Cultural Plaza ("Plaza") as so identified
on the~Proposed M1iSterPlan. Tp.ePI,'I:Z~is expected to include the University of Arizona
Science Museum, Arizona St~te JVJ:useum, ,the,Ariz()na Histori9~ Museum and other similar
attractions that will generate pedestrian'traffic and visitors t6 ihe area ("Plaza Attractions"). The
ultimate success' of the Project will dep~nd in part upon the manner and progress of development
of the Plaza Attractions. ' ,

E. The area encompassing the Plaza and the Project will be linked to and joined with
the rest of Downtown Tucs()n by the Cushing Street Bridge (the "Bridge") and a street car line
that will run across the Bridge, proceed along Cushitlg S1J:'eet b~tweell~e Plaza and the Project
and then turn north along Avenida del ConventQ to West Congress Street.

,

F. The lOcation ofthe ~treet car line on Cushing Street and Avenida del Convento
are material inducements to Gadsden's prospective tenants, property purchasers, consumers and
other users of the Project to rent, purchase or use properties, facilities and attractions in the
Project.

G. Gadsden will also be responsible for arranging for the fmancing and making of
the:'StJ:eet SarIrack lJ.nprovements"subsequentto thePh~se II Closing (as defmed below) and
reimbursing the City for itsexpel1di~esrelatil1g to,theStreet Car Track Improvements prior to
the Phase ',II Closing. "StreetCar, Track Inlprovelllent(" sh~ipc1~d.e the engineering and
installation of the street car tracks and concrete,guideways for that, portion of the street car line
run.tlln.g from thewestem terminus of the Bridge, westerly along Cushing Street to Avenida del
Convento, northerly on AveI1}.da. d~l, Convento, andtheJ1backto Cushing Street. The
configuration of the streetcar fuie is shown on Exhibit C, attached hereto (the "Street Car
Route"). The City will design the Street Car Track Improvements in coordination with Gadsden.

H. The Property will be purchased by Gadsden in four separate and sequential
transactions (each,a "Transaction") identified as Phase I, Phase II, Phase III and Phase IV on
Exhibit B. Phase I will consist of Block A; Phase II will consist of Blocks B, C, D, and E; Phase

, III will consist ofBlock F and G; and Phase IV will consist of Block H.

1. As provided in this Agreement, each Transaction will have its own closing
("Phase I Closing", "Phase II Closing", "Phase III Closing" and "Phase IV Closing", respectively'
and, together, the "Closings" or, individually, a "Closing") but each Transaction will be
conditioned upon, among 00-er things, the Closing of the previous Transaction.

{A0020706.DOC/}2
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Westside Projects COT 002572

J. ,

1. Each Closing. will be conditioned upon the occurrence or satisfaction of certain
obligations by Gadsden applicable to such Closing (the "Gadsden Phase I Closing Conditions",
the "Gadsden Phase II Closing Conditions", the "Gadsden Phase III Closing Conditions" and the
"Gadsden Phase IV Closing Conditions", respectively) and upon the occurrence or satisfaction of
certain obligations by the City' (the "City Phase I ClbsingConditions", the "City Phase II Closing
Conditions"; the "City Phase III Closing Conditions" and the "City Phase', IV Closing
Conditions", respectively).

K. Gadsden and· the City believe that current marketplace and other factors create a
timely opportUnity to proceed with the development of the Project. Consequently, time is of the
essence with respect to theaccomplislu::i1ent of the goals and objectives of this Agreement and
the performance of obligations and duties of the respective parties hereunder.

L. This Agreement is subject to the provisions of ARS §38-S11.

M. This Agreement is entered into by authority of Arizona Revised Statutes §9-
500.0S, which authorizes the City to enter into an agreement with any pers()n or entity having an
interest in real property providing for the development of such property, establishing the
permitted uses of the property and establishing certain development rights.. The Project and the
provisions of this Agreement are consistent with the objectives and intent of ARS §9-500.0S.
The City expressly fInds and determines that the consideration and commitments herein outlined
from and to Gadsden and the City in this' Agreement are justifIed based on other consideration
provided under this Agreement, including without limitation the economic development benefits
to the community resulting from this Agreement.

NOW THEREFORE, for good and valuable consideration, the receipt and sufficiency of
which are acknowledged and in consideration of the mutual covenants, promises and agreements
contained herein, the City and Gadsden agree as follows:

ARTICLE 1
Purchase and Sale ofProperty

1.1 Purchase Price; Payment. The aggregate purchase price for the Property shall be
$3,296,033 (the "Purchase Price") allocated and payable as provided in this Section 1.1.
$250,000 of the Purchase Price' ("Phase I Consideration") shall be allocated to Phase I and shall
be paid as provided in Section 2.2 below.

As provided in Section 8.1 below, as a condition to the closing of Phase II, Gadsden shall
assume responsibility for constructing the Street Car Track Improvements and paying the "Street
Car Track Costs". The Street Car Track Costs shall be ali amount equal to the agreed-upon
aggregate costs of the engineering, financing and installation of the Street Car Track
Improvements including interest charges at reasonably commercially-available rates and a 'S%
management fee for overseeing the construction of the Street Car Track Improvements. In
addition, Gadsden shall reimburse the City for its actual costs of constructing the Street Car
Track Improvements incurred prior to the Phase II Closing; which amount shall be deemed to be
included in the Street Car Track Costs. The Street Car Track Improvements shall be made by
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Gadsden pursuant toa Private Improvement Agreement with the City, the terms of which shall
be mutUally agreeable to Gadsden and the City and which will be executed at the Phase I Closing
(as defined below).

.... 1.2.. . Credit Against Purchase Price. Gadsden shall receiv(;l a credit~gainst the
paymehtot' theN.¢tpwchase price in an amo~(not.~o e~~eed theN~t purchase. Price or. eq,ualto
the Street Car Track Costs, whichever is less. The Net Purchase Priceis the Purchase Pri6e less
the Phase I Consideration. In the event that the Street Car Track Costs are less than th.eNet
Purchase Price,· Gadsden shall nay. sucp. 4i.fferen,ce to the. ,City within,thirty(3Q) days following
the dat{(.{"Reconciliation·Date") that each of the following has occurred: (i) the Street Gar Track
Improyementshavebeen'cQ1npleted and conveyed by Gadsden to the City and (ii)the' City and
Gadsden have agreed on the amount ofthe Street Car Track Costs.' ; . . .

ARTICLE 2
Phase I

2.1 Phase I Purchase. Tp.e Phase I Closing shall take place upon the occurrenceof the
Gadsden Phase I Closing Conditions. and the .City ,Phase. LClosing Conditions (together, the
"Phase I Closing Conditions"). Atthe Phase IGlosing, Gadsden shall purcha.se andthe. City shall
sell Phase I for the Phase IConsideration.PhEise Twill include retail uses andapproximately 125
residential units, as provided for in the Proposed Master Plan. and the Development Schedule.
Workforce .·and affordable housing .. shall be deed restricted to Workforce Housing and/or
Affordable Housing in a form to be agreed upon by the parties.

2.2 Phase I Consideration. The consideration for the purchase and sale of Phase I
("Phase I Consideration") will consist ofa contribution at the Phase I Closing in the amount of
$250,000 by Gadsden·to the City ofTuqson H:ousing fJ:l1stFl.U1d to be used for dOwn-payment
assistance to eligible persons seeking to purchase a residential unit in Phase 1. .

2.3 ,Phase I Closing Date. The Phase I Closing shall occur on the business day
("Phase I Closing Date") that is 10 business days from the date that all of the Phase I Closing
Conditions have been satisfied or suchother date as the Parties may agree in writing but in no
event later than March 31, 2009; subject to extension by either party giving written notice to the
other if the.Phase I Closing Conditions have not been satisfied by that date through no fault of
the party giving notice.

2.4 Phase I Closing Conditions.

2.4.1 City Phase I Closing Conditions.

The obligation of Gadsden to purchase Phase I is subject to the occurrence or
satisfaction of the City Phase I Closing Conditions on or before March 15, 2009 ("Phase I
Contingency Date") or at the Phase I Closing. The City Phase I Closing Conditions consist of
the following:
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A, All of the covenants~ promises and agreements of the City have
been performed and the City is not in default in any of its obligations under this Agreement.

B. The Property has. been included within the Rio Nuevo
MultipurposeFacilities District, the Rio Nuevo and Downtown Zone, the'Downtown Area Infill
Incentive District, the Enterprise Zone Bond Program, the Downtown Housing Development
Area, 'and all other then...current areas, zones or programs that provide incentives, waivers,
benefits, or impact fee, sales tax, permitting fee or other similar waivers or discounts (e.g.,
Downtown Core, Pima County Sewer Credits and status as a Community Development Entity),
in accordance with the stated program eligibility requir~ments as adopted by the relevant agency,
unless otherwise specified herein. The Project and the Property· may also qualify for waivers;
discounts, credits, benefits or incentives that become available during the term of the Agreement~

provided Gadsden is not in default thereof and all eligibility requirements are met. Incentives,
waivers, benefits or discounts that are only available to a 501(c)(3) or other non...profit
organization shall also be available to a Community Development Entity ("CDE") that has been
certified by the U.S. Internal Revenue Service. For purposes of this Agreement, reference to a
"project" shall mean and include the aggregate 'development of any Block of the Property,
Infrastructure Improvements~ or Street Car Track Improvements, provided the project plans are
reviewed by the City's Developrpent Services: Department ("DSD") and not a third party; unless
DSD is unable to review such project plans within a time-frame that is comparable to that of a
third-party reviewer in which case, such incentives, waivers and benefits will be available to
Gadsden.

C. The City has given final approval of all zoning and land-use
entitlements necessary in order to develop Phase I in accordance with the Proposed Master Plan;

D. The City has issued building permits for all Phase I Infrastructure
Improvements. For purposes of this Agreement, "Phase I Infrastructure Improvements" shall
include all Infrastructure Improvements on Phase I including the intersection of Linda Avenue
and Paseo de Los Zanjeros and both sides of Paseo de los Zanjeros from Avenida del Convento
to Linda Avenue and on Linda Avenue from Paseo de los Zanjeros to Congress Street.

E. The City and Gadsden have agreed on the terms of a $250,000
performance bond or other form of assurance (the "Performance Bond") that Gadsden will
cominence and complete the Infrastructure Improvements and. the Phase I ·through Phase· IV
Improvements in a timely manner in accordance with the terms of this Agreement and the
Development Schedule. To the extent that the terms of the Performance Bond conflict with the
development requirements of this Agreement, the terms requiring greater performance shall
control. The Performance Bond shall be held by the City through the closing of Phase III, at
which time it shall be released; except that upon written request· of Gadsden, Mayor and Council
may, in its discretion, authorize the earlier release of the Performance Bond.

2.4.2 Gadsden Phase I Closing Conditions.

The obligation of the City to sell Phase I is subject to the occurrence or
satisfaction of the Gadsden Phase I Closing Conditions on or before the Phase I Contingenoy
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Date or at the Phase I Closing. The Gadsden, Phase I Closing Conditions consist of the
following:

A. All of the covenants, promises and agreements of Gadsden have
been perfonned and Gadsden is not in default in any ofits obligations under this Agreement.

B. Gadsden has obtamed buIlding :pennits ,for all' Phase I
Infrastruqture J!TIprovem~p.ts,::';".'

C" Gadsden ,has demonstr~ted, to the reasonable satisfaction ,of the
City, that it has sufficientfmancing available for the completion of the Phase I Infrastructure
Improvements. '

D. • Gadsden hasprovided(or provides atthe Phase rClosing) the City
with the Perfonnance Bond.

E. The City and Gadsden have, agreedoh the terms of the
Performance Bond.

2.5 Earnest. Money. Within five (~)'business days from the date ,of this Agreement,
Gadsden shall deposit the sum of $50,000 in cash or innnediately available funds ("Earnest
Money") with the Escrow Agent (as defmed below) as evidenceof Gadsden's good faith intent
to perform its obligations herein. Upon the closing of Phase III, the Earnest Money will be
released to the City and treated as an additional credit to the Purchase Price in conformance with
Section 1.2 herein or paid to Gadsden iithe full amount of the Purchase Price has been paid., In
the event Phase III fails to close as a result of a default by Gadsden, the Earnest Moneywill be
forfeited to the City.

ARTICLE 3
Phase II

3.1 Phase II Purchase. The Phase II Closing shall take place upon theoccurrence or
satisfaction of the Gadsden Phase II Closing Conditions and the City Phase II Closing Conditions
(together the' "Phase II Closing Conditions"), At the Pllase" II Closing, Gadsden shall purchase
and the City shall sell Phase II on the tetmsset forth in this Article 3. Phase II shall include the
improvements described in the Proposed Master Plan.

3.2 Phase II Closing Date. The Phase II Closing shall occur on the business day
("Phase II Closing Date") that is 1°business days from the date that the" Phase II Closing
Conditions have occurred or been satisfied or such other date as the parties may agree in writing
but in no event later than 24 months from the date of the Phase I Closing ("Projected Phase II
Closing Date"), subject to extension by either party giving written notice to the other if the
Phase II Closing Conditions have not been satisfied by that datethrough no fault of the party
giving notice.
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Phase II Closing Conditions.

(-.

3.3.1 City Phase II Closing Conditions. The obligation of Gadsden to purchase
Phase II is subject to the occurrence or satisfaction of the City Phase II Closing Conditions on or
before the Projected Phase II Closing Date. The City Phase II Closing Conditions consist of the
following:

A. All of the covenants, promises and agreements of the City have been
performed and the City is not in default in any of its obligations under this Agreement.

B. The City has given final approval of all zoning and land-use
entitlements necessary in order to develop Phase II in accordance with the Master Plan.

C. The City has issued building permits for all Infrastructure
Improvements on Phase II ("Phase II InfrastrUcture Improvements"), Phase III ("Phase III
Infrastructure Improvements"), Phase IV ("Phase IV Infrastructl.1re Improvements") and . the
Street Car Track Improvements.

D. The City has brought 11he grade of Phase II,·Phase III and Phase IV
to "Closing Grade" plus or minus one-tenth (l/lOth) of one foot, otas close thereto according to
reasonably practical engineering standards for the purposes intended. "Closing Grade" is. the
natural elevation of the Property. The City has removed all earthen fill currently stored on the
Property and the Property has been restored to its natural elevation.

E. The "pad" for the Plaza' has been pre-developed and is at
construction grade.

F. Methane gas mitigation efforts on the area west of the Plaza as
shown on Exhibit B have been substantially completed and the process for removing the above
ground methane gas mitigation system has begun. However, monitoring wells may be required
by State and Local regulatory authorities to remain and, in such event; the City will make every
effort reasonably practical to m.inimize impact on adjacent property.

3.3.2 Gadsden Phase II Closing Conditions. The obligation of the City to sell
Phase II is subject to the occurrence of the Gadsden Phase II Closing Conditions on or before the
Projected Phase II Closing Date. The Gadsden Phase II Closing Conditions consist of the
following:

A. All of the covenants, promises and agreements of Gadsden have
been performed and Gadsden is not in default in any of its obligations under this Agreement.

B. Gadsden has completed the Phase I Infrastructure Improvements and
conveyed the Infrastructure Improvements located in Phase I to the City.
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C. Gadsden has started construction of structural improvements to Phase I
having a cost, when completed, of at least $10 million.

. . ·D. .Gadsden has c1()sed or, simultaneous to the Phase II Closing,
closes a construction loan in 'anamount .suffic~~nt topay the estimated cost ofthe Phase' II
·lnfraS1r!lcture;Inipr9yeip.~~ts,P~~se.II,I;r@astrlicture In1pioveinents, phasery 'lhfrastructure
Improvements and the Street Car Track Improvements.

E. '. Gadsqen has increased :t1le amount of the Performance Bond to
$500,000..

ARTICLE 4.
Pllaseill

4.1 Phase III Purchase. Upon the occurrence or satisfaction of the Gadsden Phase III
Closing Conditions and the City Phase III Closirlg ~onditions (together, the "Phase III Closing
Conditions"), at· the Phase III Closing, Gadsden agrees to purchase and the City agrees to sell
Phase III.

4.2 Phase III Closing Date. The Phase HI Closing shall occur on the business day
("Phase III Closing Date") that is 10 business days from the date that all of the Phase IIIClosing
Conditions have been satisfied or such other date as the parties may agree in writing but in no
event later than thirty-six (36) months from the Phase I ClosingC'Projected Phase III Closing
Date").

4.3 Phase III Closing Conditions.

4.3.1 City Phase III Closing Conditions. The obligation of Gadsden to purchase
Phase III is subject to the .pccurrenceor satisfaction of the City ,Phase III Closing Conditions on
or before the Projected Phase III Closing Date. The City Phase III Closing Conditions consist of
the following:

(1) All of the covenants, promises and agreements, of the City have
been performed and the City is not in default in any of its obligations under this Agreement.

(2) A "Letter of Map.·Revision - Fill" ("LOMR-F") has been issued by
Federal Emergency Management Agency ("FEMA") removing Phase III and Phase IV from the
FEMA Flood Plain Map.

(3) , The remaining infr.astructure for the street car line other than the .
Street Car Track Improvements has been completed, including caternary poles, overhead lines,
etc.

4.3.2 Gadsden Phase III Closing Conditions. The obligation of the City to
sell Phase III is subject to the occurrence or satisfaction of the Gadsden Phase III Closing
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. Conditions on or before the Projected Phase III Closing Date. The Gadsden Phase III Closing
Conditions.consist of the following:

(1) All of the covenants, promises and agreements of Gadsden have been
performed and Gadsden is not in default in any of its obligations under this Agreement.

(2) Gadsden has completed the Infrastructure Improvements on Phase II
Phase III and Phase IV and the Street Car Track Improvements.

(3) Gadsden has conveyed the Infrastructure Improvements located in
Phase II, Phase III and Phase IV and the Street Car Track Improvements to the City.

(4) Gadsden has started construction of structural improvements to 'Phase
IIhaving a cost, when completed of at least $15 Million.

ARTICLES
PhaseN

5.1 Phase IV Purchase. Upon the occurrence or satisfaction of the Gadsden Phase IV
Closing Conditions and the Cit:fPhase IV Closing Conditions (together, the "Phase IV Closing
Conditions"), Gadsden agrees to purchase and the City agrees to sell Phase· IV at the Phase IV
Closing.. .

5.2 Phase IV Closing Date. The Phase IV Closing shall occur on the business day
("Phase IV Closing Date") that is 10 business days from the date that all of the Phase IV Closing
Conditions have been satisfied or such other date as the parties may agree in writing, but in no
event later than 48 months from the date of the Phase I Closing ("Projected Phase IV Closing
Date").

5.3 Phase IV Closing Conditions. ., .

5.3.1 City Phase IV Closing Conditions. The obligation of Gadsden to purchase
Phase IV is subject to the occurrence or satisfaction of the City Phase IV Closing Conditions on
or before the Projected Phase IV Closing Date. The City Phase IV Closing Conditions consist of
the following:

1. All of the covenants, promises and agreements of the City have
been performed and the City is not in default in any of its obligations under this Agreement.

2. The construction of the Bridge has been completed.

3. The construction of the flood control related improvements
contemplated in Section 4.3.1 (2) is completed.

4. The Performance Bond has been released.
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5.3.2 Gadsden Phase IVCiosing Conditions. The obligation of the City to sell
Phase IV is subject to the occurrence or satisfaction ofthe GadsdenPhase IV ClosingConditions
on or before the Projected Phase IV Closing Date. The Gadsden PhaseIV Closing Conditions
consist of the f()l1?wing: '

" .' 1:. All of the covenants, promisesand agreements of Gadsden have
been performed and Gadsden is notin default in any ofits:obligatlons ,under this Agr.eement.

, .' .'- , ,:."" •• ~- , .' ,_... . " .. ' - '.' "' •. . ...... , . ·_'_··'~-:i _ " ... ,,;.'..... '

, ARTICLE,6',
Terms of Escrow

6.1 Establishment of Escrow Account. Theparties shall establish an escrow account
with Kathy Wright, Fidelity National Title ("Escrow Agent") who shall be responsible for
managing the Closings. This Agreement shall constitute escrow instructions to the Escrow
Agent and a fully executed copy or counterpart copies of this Agreement shall be deposited with
the Escrow Agent for this purpose.

6.2.Jfa Transaction fails to close,becauseof a defaultbythe City, the City shall be
liable for all customary escrow cancellation charges with respect to such Transaction. If a
Transaction fails to close because of Gadsden's default, Gadsden shall be, liable for all customary
escrow cancellation charges with respect to such Transaction. If a Transaction fails to close for
any other reason, City and Gadsden shall each be liable for one-half (112) of all customary
escrow cancellation charges.

6.3 Closing ,Costs.

6.3.1. City's Closing Costs. Upon the closing of a Transaction,the City shall
pay all recording costs, one-half (1/2) of the escrow charges and the cost of the title policy
relating to such Transaction

6.3.2 Gadsden's Closing Costs., tJponthe closing of a Transaction, Gadsden
shall pay one-half (112) oft1leescrowc~argesandthatportionof the cost of the owner's title
policy which exceeds the cost of a standard' coverage title policy in the full amount of the
applicable Purchase Price, and the full cost of any additional endorsements that Gadsden' may
request relating to such transaction.

6.4 Deed. At a Closing, the City shall convey title to the real property included
within the applicable Phase to Gadsden by special warranty deed in a form to be agreed upon by
the parties.

6.5 Survey; Title.

6.5.1 Survey. Within 30 days following the execution of this Agreement, the
City shall provide to Gadsden an ALTA Land Survey of the Property, which shall be conducted
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by an Arizona registered land surveyor chosen by the City, shall be certified to Gadsden, its
successors and assigns, their lenders and the title insurer, shall be dated no earlier than thirty (30)
days prior tothe date ofdelivery. The Survey shall show all matters of record and other existing
improvements. Following final determination of the boundaries of the Property, the property
lines will be fmalized and the updated Survey will serve as the basis .for the fmal legal
description of the Property.

6.5.2 Title. Report. Within ten (10) days from the date of this Agreement,
Escrow Agent shall deliver a current Commitment for Title Insurance or a Preliminary Title
Report (the "TItle Report") on the entire Property from the Escrow Agent acting as title insurer
("Title Insurer") to Gadsden and the City. The Title Report shall show the status of title to the
Property as of the date of the Title Report and shall be accompanied by legible copies of all
documents referred to as Title Exceptions in the ~itle Report.

6;5.3 Title Review Period. Gadsden shall have fifteen (15) days after the receipt
of the Title Report ("Title Review Period") to review the Title Report and to give the City and
Escrow Agent notice of any title exception which is unacceptable to ·Gadsden. If Gadsden gives
a notice of dissatisfaction as to any exception to title as shown in 'the Title Report,.the City shall
have five (5) business days of receipt of Gadsden's notice to notify Gadsden in writing. of
whether the City shall take reasonable steps to cure such objection on or prior to the Phase I
Closing. If the City's intention is to not cure any such objection, Gadsden may, in its sole and
absolute discretion, elect to· cancel this- Agreement and obtain a full refund of the Earnest Money
or elect to waive objection to the title exception and proceedwith the Phase I Closing. Failure
by the City to notify Gadsden of its intention shall be deemed its intention to cure any objection.
Gadsden's failUre to timely approve or disapprove a title exception shall be deemed an approval
of title as described i11 the Title Report and a waiver of its right to cancel this Agreement
according to this Section.

6.5.4 Title Report Update.· The Title Company shall update the Title Report
after the Title Review Period at least 45 days prior to each Closing (a "Title Report Update") and
if such Title Report Update discloses a new material title exception not' previously disclosed in
the Title Report which was not previously known to or created by Gadsden, Gadsden shall have
15 days after receipt of such Title Report Update to review such Title Report Update and to give
the City and Escrow Agent notice of any exception included in the Title Report Update which is
unacceptable to Gadsden. If Gadsden gives a notice of dissatisfaction as to any exception to title
as shown in the Title Report Update, the City shall have 5 business days of receipt of Gadsden's
notice to notify Gadsden in writing of whether the City shall take reasonable steps to cure such
objection on or prior to n~xt Closing. If the City's intention is to not cure any such objection,
Gadsden may, in its sole and absolute discretion, elect to cancel this Agreement and obtain a full
refund of the applicable Earnest Money and a release of the Performance Bond or elect to waive
objection to the title exception and proceed with such Closing. Failure by the City to notify
Gadsden ofits intention shall be deemed its intention to cure any objection. Gadsden's failure to
timely approve or disapprove a title exception shall be deemed an approval of title as described
in the Title Report Update and a waiver of its right to cancel this Agreement according to this
section.
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6.5.5 Owner's Title Policies.

i')'
".~ .. "

. . 1. City ,shall,c:a.use Escrow, Agent to ,provid~, Gadsden" with '. an
Owner's Policy of Title Insurance (the "Pl1ase I Owner',s Title Policy") at the Phase I Closing.
The Phase I Owner's Title Policy'shall be issued by the Escrow Agentin the amount of
$250,000, be effective as of the Phase I Closing Date and shall insure.GElg:s4el!tp,atf.e~sipJ.p~e

title to the Phase I Property is vested in Gadsden, subject only to (i) the usual printed exceptions
and exclusions contained in suchtitl~,insurance: policies, (ii) th<:;:; expepti<)Us, 9£ title approved (or
deemed approved) by Gadsden as provided, for in,Section",6A,' and. Jiii) any ojhermll,tter
approved in writing by Gadsden. '

2. City shall cause Escrow Agent to provide Gadsden with an
Owner's Policy of Title Insurance (the "Phase II Owner' s Titl~ Policy") at. the PhElS~ II (;lositlg.
The Phase II Owner' s Title Policy shall be issued by the Escrow Agent in the amount of
$3,29q,033,be effective as 'of the Phase II CIQsingDate and,shall:in~ure Gadsden that fee simple
title to the Phase II Property is vested in Gadsden, subject o:Il1y to (i) the usual printed exceptions
and exclusions,containeq in such title insurance policies, (ii) the exc.eptions of title approved (or
deemed approved) by Gadsden as provided for in Section 6.5.3, and (iii)any other matter
approved in writing by Gadsden.

3. City shall cause Escrow Agent to provide Gadsden with an
Owner's Policy of Title Insurance (the "Phase III Owner's Title Policy") at the PhaseIII Closing.
The Phase III Owner' s Title Policy shall be issued by the Escrow Agelltin the amount of
$1,648,016.50, be effective as of the Phase III,ylosing Date and shall insure Gadsden that fee
simple title to the Phase III Property ,is vested in Qad$den, sybject ,()n1ytQ (i) the usual priIlteq
exceptions and exclusions contained in such title inslJ!ance policies, (ii) the exceptions of title
approved (or deemed approved) by Gadsden as provided for in Section 6.4, and (iii) any othe~

matter approved in writing by Gadsden. Gadsden may not cause or create any encumbrance upon
the Phase III Property prior to closing 9f Phase Iy, other that,l as a. res1llt ofsecuring fmancing for
the construction ofPhase III Improvements or Infrastructure Improvements.

4. City shall, cause"Escrow Ag~nt to provide,.Gad§qeJ:l'Yith ,al?- "Own~r' s Policy of Title
InsUrance (the "Phase IV Owner'$ .. Title Policy") ,at the Phase IV Closing. The .Phase IV
Owner's Title Policy shallbe issued by the.Escrow Agent in the amount of $1,648,016.50, be
effective .as ofthe Phase IV Closing Date and shall insure, Gadsden thatfee simple title to the
Phase IV Property is vested in Gadsden, subject only to (i) the usual pril1ted exceptions and
exclusions contained in such title insurance policies, (ii)the exceptions 'of title approved (or
deemed approved) by y-adsden as provided for in Section 6.4, and (iii) any other matter
approved in writing by Gadsden.

6.6 Provisions Relating to Investment and Disbursement of Earnest Money. The
Earnest Money shall be invested by the Escrow Agent in a federally-insured interest bearing
account. In the event,thatfue phase LClosing or the Phase II Closing Qr the Phase III Closing
does not occur because of a default by Gadsden, the Earnest Money shall be paid to the City as
liquidated damages. In the event that the Phase I Closing or Phase II Closing or Phase III
Closing does not occur because of a default of the City, the Earnest Money shall be paid to
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Gadsden. If the Phase III Closing occurs, the Earnest Money will be released to the City and a
credit given to Gadsden against the Purchase Price in conformance with Section 2.5 herein. All
interest earned on the Earnest Money shall accrue to the benefit of the party entitled to receive
such Earnest Money.

ARTICLE 7
Covenants. Promises and Agreements of City

7.1 Removal from FEMA Floodplain Map" lnutlediately upon execution of this
Agreement, the City will initiate and actively pursue the process necessary and make the
improvements necessary in order to obtain a LOMR...F from FEMA eliminating the "floodplain"
designation for Phase III and Phase IV on the FEMA Floodplain Map.

7.2 Inclusion of Property in Incentive Zones. The City staff will take and support all
administrative action necessary and appropriate to inClude the Property within the Rio Nuevo
Multipurpose Facilities District, the Central Benefit District, the Rio Nuevo and Downtown
overlay zone (already included), the Downtown Infill Incentive District (already included), the
Enterprise Zone Bond Program, and all other current and future areas; zones or programs that
provide incentives, benefits, or impact fee, slitles tax, permitting fee 'or other similar waivers or
discounts. Provided, however, any legislative action to be undertaken by the City in these regards
shall not be impaired. Incentives, waivers, benefits or discounts that are only available to a
501(c)(3) or other non-profit organization shall also be available to aCD E that has been
certified b)' the U.s. Internal Revenue Service.

7.3 Restrictive Uses. The City will impose restrictions on the uses of the land owned
by the City. west of the Plaza to activities that are not directly competitive with the principal uses
of the Property. Directly competitive uses may include a hotel, a public market and other uses to
be determined by mutual agreement of Gadsden and the City, provided such restrictions do not
unreasonably impair the City's ability to market the land for other appropriate development
sought by the community.

7.4 Expedited Processing of Applications. The City, in cooperation with Gadsden,
will establish processes and procedures to ensure that Gadsden's plans, permits and other
applications are reviewed and approved as expeditiously as possible. The City will, to the fullest
extent possible, facilitate and expedite the necessary processes in order to obtain rezoning of the
Project to allow the uses and purposes described above and to obtain permits and approvals
necessary to develop and build the Project and the Infrastructure Improvements.

7.5 Use of Phase III and Phase IV by Gadsden. Prior to the Phase III Closing and the
Phase IV Closing and so long as it is not in default of this Agreement, Gadsden shall have a
temporary revocable easement to go upon'anduse Phase III and Phase IV for parking, storage
and other temporary uses and for purposes of installing Infrastructure Improvements; provided
such uses do not unreasonably interfere with City's conditions to re-grade and obtain a LOMR-F
and subject to prior approval by the City; which approval shall not be unreasonably withheld.
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7.6 Project Manager. The City shall de~ignate a city employee to serve as the Project
Manager for the Project. The Projec~ Manager's'duties shall include: (a) coordination of the
City's efforts and responsibilities with those of Gadsden; (b) esta~lishment and mana~{',rnen~of

effective communication between and among, the parties to this Agreement; (c), ongomg
communication with the Mayor and City Council, City Manager and other city officials as
required or necessary to consummate the transMt.iQ~s,.p.ontemplated herein; (d) communication
with neighborhood or coIDiri.'Un,itr jIJ.t~r.esj.'gr9tlPslffi4,§talCeh9Jd~r~J~g~rding the progress of the
project and key decisions related thereto; .(e) assistance t6 'Gadsden in its efforts to timely obtain
all necessary',,·governmental.. appr()vals .. r~1Ilt~£l.~t9:,' th~ ,', pqsi.tiqn i.Pf "t1:lt;1 .. m9P~rty ,under this
Agreement;,and (f):generally,to serve asan'ombudsmanfor the' CitY in connection with,the

. City's ,involvement with tlJ,e:Project.·. The City, shall notify Gadsden in writing 'oftheperson
designated as Project Manager. ", " ' ,"

7.7 Signs. Prior to the Closing, Gadsden m~yplace signs on the Property with City's
prior writtericonsent,to design, size and location, said COllsent to be provided or denied by City
within no more than ten (10) business days of request by Gadsden.

7.8 Sewer Credits. .Gadsden shall be entiVed to the benefit of any sewer credits
associated with the Property. The, City and ,Gadsden~hallexecute.such documents as may
reasonably be required to evidence and implement the foregoing. '

7.9 Right of Entrv.Promptly. following execution of this Agreement,. the City shall
grant Gadsden a "Right of Entry" in a form to be mutually agreedby Gadsden ,and the City Jhat
allows Gadsden the right to enter upon the Property at any time during the term of this
Agreement and prior to each of the.ClosingsJorthe purposes of effectiIlg.inY~$tigation,testing,
due diligence,designand planning for construction ()ftheProject in the standard form used by
the CityJorsuchpurposes. The City shall also grant Gadsden such right of entry and other rig4ts
as may be necessaryin ordyr for Gadsden to pl~for, engineer and construct the Phase III
Infrastructure Improvements. ' .

7.10 Reimbursement for Infrastructure Improvement Costs. If either the Phase III
Closing, or the PhaselV,doesnot occlll"andQfl:9sgel1is notip.A~f~u1t, tl1c gityshall reimburse
Gadsden for the cost of the Infrastructure Improvements included within such Phase or Phases
("Infrastructure Costs"). The Infrastructure Costs will include all amounts expended by Gadsden
for the construction of the Infrastructure Improvements within such Phase or,Phases including
interest charges at reasonable commercially-available rates and a 5% management fee applicable
to such amount. Gadsden shall convey the Phase III Infrastructure Improvements or, Phase IV
Infrastructure Improvements, as the case may be, to the City upon tender by the City of the

. Infrastructure Costs for such Phase.
~
1

.~

8.1

ARTICLES
Covenants, Promises and Agreements of Gadsden

Construction of Infrastructure Improvements: Street Car Trackrmprovements.
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8J.l· Subject tothe occurrence of the Phase II Closing, Gadsden shall provide
forthe construction of and pay for all InfrastructuteImprovements on the Property (subject to
possible reimbursement as provided is Section 7.10) and, to the extent but not to exceed the
amount of the Net Purchase Price,provide for the construction of and payor reimburse the City
for the Street Car Track Improvements., Gadsdenshall notbe required to provide any assurances
or post any surety bond (other than the Performance Bond) in connection with the construction
of the Infrastructure Improvements and Street Car Track Improvements, except as may be
reasonably required and agreed on in the PIA.

8.1.2 Construction of all improvements which are funded or repaid all or in: part
with public funds, including the Street Car Track Improvements, shall be accomplished in
conformance with the requirements of A.R.S. Title 34. These provisions generally require
publicly funded construction projects to be putout to bid and awarded to the lowest qualified
bidder.

8.2 Standards for Construction of Property.

8.2.1. Gadsden shall use and employ only licensed an~ qualified contractors.

8.2.2 All improvements shall be constructed· in a good and workmanlike
manner, and constructed and maintained in compliance with all applicable laws, rules,
ordinances and regulations.

8.2.3 Gadsden shall construct all improvements in accordance with the City's
zoning requirements and all Federal and State regulations. .

8.3 Development Review and Approval. In order to facilitate expeditious City
processing of development approvals, Gadsden shall submit thorough and complete plans, permit
applications and other applications, including all construction and building permit applications,
to City's reasonable satisfaction. .

8,4 Government Approvals. Gadsden shall obtain all necessary government
approvals, permits or licenses that are necessary to Gadsden's construction,operation, use or
improvement of the Property. If any certificate, permit, license or approval issued to Gadsden is
cancelled, expires, lapses or is otherwise withdrawn by any such governmental authority,
Gadsden shall make every effort to obtain replacement permits for the governmental approval to
the satisfaction of City. Failure to do so shall constitute a default under this Agreement.

8.5 Taxes, Fees and Other Gadsden Payables.

8.5.1 After a Closing of a Transaction, Gadsden shall bear, pay and discharge all
of the following (which are collectively referred to in this Agreement as "Impositions") as they
apply to the Phase involved in such Closing at least fifteen (15) days before the last day when
payment may be made without penalty or interest and before the nonpayment constitutes a
default under the provisions of any mortgage on such Phase after such Closing.
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8.5'.2 All taxes, assessments, water rates ~d charges, sewer charges, license and
permit fees" and all, other governmental impositions and charges of every" kind, and nature
whatsoever, general and special, ordinary and extraordinary, foreseen and \ll1f'oreseep., of any
kind or nature whatsoever and eacl). and every installment thereof, which shall prior to and duriIlg
the term of this Agreement be charged, laid, levied, assessed", imposed, become due and payable,
or arise.' ", ' , .

8.5.3 All taxes charged, laid, levied,., assessed or,impo,sedd.JJ.; ,li~u, of>or., in
addition to the foregoing under or by virtue of all present or' future laws,' ordinances,
requirements, orders, directions, rules or regulationsof the federal, state, county and municipal
governments., and of aU other, govertllIlental authorities whatsoever an,do in c011l}ection,.with the

, tise,occupancy or possession of or grow due 'or payable out of or for the. applicable Phasyor any
part of it"" or, any building, appurtenances or, equipment on or in theapplic~ble Phase" or any part
of it or the sidewalks or streets in front of or adjoining the applicable Phase or any rents' or
additional rents payable under this Agreement.

8.5.4 To the extent permitted by law and by any mortgage, Gadsden shall have
the right to apply for the, conversion of any special assessment for local improvements to cause
the same to be payable in installments and upqn such conversion Gadsden sha1lbe obligated to
pay and discharge punctually only such of said installments (with interest and charges thereon)
as shall become due and payable during the term of this Agreement. '

8.6 Point of Sale Contribution for Affordable Housing. Gadsden will through deed
restrictions or other means, in forms approved by the City, establish a mechanism that will
require that one-percent (l%) of the sales.price of residential properties located withinti1e
Project, including resales, will be paid to the City ofTucson Housing Trust Fund. Any residential
units designated as Affordable ,Housing in Pl1ase I arey~empte~ fr0l11 ,this contribution for the
FIRST sale ONLY. The proceeds from.thiscontribution for the.FIRST sale ONLy of all
Workforce Housing and ,market ,rate 'residential,units (unrestricted) in Phase I shall be ,made
available for down payment assistance to households that qualify to purchase affordable housing
in the Project.

8.7 Parking Garage. Gadsden shall, at its own expense, construct a 550 space parking
garage on the Property·as part of Phase III. Gadsden shall, to the extent reasonably practical,
reserve an agreed upon number of parking spaces to the City for, public, use in exchange for
credits on a per-space basis to offset the discount in value of Block E conveyed to Gadsden.

8.8 LEED Certification. Gadsden shall design and construct all buildings in the
, Project to LEED certification.

8.9 Conveyance Infrastructure Improvements. Gadsden shall convey the
Infrastructure Improvements to the City pursuant to Section 4.3.2(3), at the Phase III Closing or
pursuantto Section 7.10.
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ARTICLE 9
Rezoning; PAD and Other Approvals

9.1 Plan Review. Gadsden may use third~paity review of all plans for the Property at
Gadsden's sole cost and the City shall cooperate with Gadsden and the third-party reviewers to
ensure that Gadsden realizes the greatest possible reduction of the time required for the review of
such plan. Provided however, should Gadsden seek permit fee' waivers available to it under
Section 2.4.1.B of this Agreement, the plan review shall be conducted by the City's DSD; unless
DSD cannot complete such plan review within a time frame that is comparable to the third-party
reviewer. The City shall, consistent with'its adopted policies, expeditiously review and, if
appropriate, approve all Gadsden's plans, permits and other applications, including all
construction and building approvals (collectively, the "Development Approval or Approvals").

9.2 Overlapping Development Review.. City will cooperate with Gadsden to identify
opportunities for, "overlapping" development review so as to reduce the overall time required for
plan review and Project construction.. For example, the City agrees that it may be possible to
accelerate the submittal of certain construction plans, and grading/excavation plans, underground
site utility plans and foundation plans, before approval of a fmal plat or development plan. As a
further example, Gadsden may expedite devel9pmentof Block A by electing to proceed under its
existing zoning or by exercising its option to include Block A in a Planned Area Development
("PAD") for the Project. Subject to Gadsden's assumption of risk in the event of design changes,
the City and Gadsden will cooperate to allow the submittal of such construction plans following
the second review of the development plan.

9.3 Rezoning. The City shall, to the fullest extent practicable, facilitate and expedite
the process of the rezoning of the Property in accordance with the terms of the LUC and City
development guidelines.

9.4 Plan Check Review. City shall, to the fullest extent practicable, expedite all plan
check review for the Project in accordance with the terms of the LUC and City development
guidelines.

ARTICLE 10
General Provisions

10.1 Successors and Assigns. Subject to the provisions of this section, all of the
provisions of this Agreement shall inure to the benefit of and be binding upon successors and
assigns of the parties to this Agreement pursuant to A.R.S. §9-500.05(D). Gadsden may assign
all or a portion of its rights and obligations under this Agreement as follows:

A. The assignment may not be to any person or entity not managed by
Gadsden and through which Gadsden does not retain development control of the Project.
Gadsden shall provide the City with copies of entity documents that demonstrate that Gadsden
will manage the assignee entity and retain control of the development of the Project.
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The assignment is by written instrument, expressly assigning such rightsB.
and obligations.

, C. Gadsden has provided prior written notice of the assignment to the City
and the City has approved the assignment.

D. The rights and ~blig~tionsof6adsd~~sha111Je assigtiable ollly if expres'sly
stated in. writing with the.priQr approva~ ofthe City..,.. . .

, . .

E. The. City ~hall<n~~ unre~sonablywithholdor delay provicli~g conserit to
any assignment requested by Gadsden as provided in this section.

10.2 Notices. All notices, requests, demands and other cOmlllUnications under this
Agreement' shall, be sufficiently given if personally'.deliv~redormailed, "certified mail" return
receipt requested, or express delivery service with a delivery r~ceipt toth,eoffice pf the parties
shown as follows; or such other address.as the. parties may designate in writing from time to
time:

10.3 Recordation. This Agreement shall be recorded in its entirety in the official
records of Pima County, Arizona, not later than ten (10) days after this Agreement is executed by
the parties.

lOA Amendments. No change or addition may be made to this Agreemehtexceptby a
written amendment executed by the parties. Within ten (10) days after any amendment to this
Agreement, such amendment shall be recorded in the official records ofPima County, Arizona.

City

With copies to:

Gadsden:

With copies to:

City ofTucson
Project Manager _

Mike Rankin
Gity Att01lley
255 West Alameda
P.O. Box27210
Tucson,AZ 85726 -7210

The Gadsden Company
Attn: Adam Weinstein
127 West Franklin Street
Tucson, AZ 85701

, .

LaWrence M. Hecker
Hecker & Muehlebach, PLLC
405 W. Franklin Street
Tucson, AZ 85701

~
"

:',.,1.,.
" ,,

{A0020706.DOC/} 18

cshaw
Text Box

cshaw
Text Box

cshaw
Text Box



Westside Projects COT 002588

I
I ',

>, c"

10.5 Waiver. Except as otherwisespecifically provided herein, no delay in exercising
any right to remedy shall constitute a waiver thereof and no waiver by the City or Gadsden of the
breach of any covenant of this Agreement shall be construed as a waiver of any proceeding or
succeeding breach of the same or any other covenant or condition of this Agreement.

10.6 No Waiver of Strict Performance. The failure of any party to insist upon a strict
performance of any of the agreements, terms, covenants and conditions of this Agreement shall
not be deemed a. waiver of any rights or remedies that such party may have and shall not be
deemed a waiver of any subsequent breach or default in any of such agreements, terms,
covenants and conditions.

10.7 Governing Law. This Agreement is entered into in Arizona . and shall be
construed and interpreted under the laws of Arizona. In particular, this Agreement is subject to
the provisions oiA.R.B. §38-511. This Agreement shall not be construed to require the City to
perform any act that is prohibited by said laws, the City's _charter, laws and regulations and all
other- applicable laws nor require Gadsden to perform aIly- act whose performance is reasonably
dependant upon the performance of any act by the City that the City cannot be required to
perform. .

10.8 Cooperation in the Event of Legal Challenge. In the event of any legal action or
proceeding instituted by a third party challenging the validity of any provision of this
Agreement, the parties shall cooperate in diligently defending such action or proceeding.

10.9 Dispute Resolution. In the event there is a dispute hereunder which the parties
cannot resolve between themselves, the parties agree that there shall be a 45-day moratorium on
litigation, during which time the parties agree to attempt to settle the dispute by non-binding
mediation before commencement of litigation. The matter in dispute shall be submitted to a
mediator mutually selected by Gadsden and the City. In the event that the parties cannot agree
upon the selection ofa mediator within seven days,' then within three days thereafter, Gadsden
and the City shall request the presiding settlement judge of the Superior Court of Pima County,
Arizona, to appoint an independent mediator. The mediator selected shall have at least five years
experience in mediating or arbitrating disputes relating to land and property development..The
cost of any such mediation shall be divided equally between Gadsden and the City. The conduct
and results of the mediation shall be non-binding on the parties, shall not be admissible in any
subsequent litigation and shall not limit any party's right to initiate litigation. This Se.ction 10.9
shall not apply to any right of the parties that must be exercised within a certain number of days
that is less than 45.

10.10 Severability. If any term, provision, covenant or condition of this Agreement is
held by a court of competent jurisdiction to be invalid, void or unenforceable, the remaining
provisions of this Agreement shall continue in full force and effect, provided that the overall
intent of the parties is not vitiated by such severability. .

10.11 No Partnership; Third Parties. It is not intended by this Agreement to, and
nothing contained in this Agreement shall, create any partnership, joint venture or other
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arrangement between Gadsden and the City. No term or prov~sion ofthis Agreement is intended
to, or shall, be for the benefitof any person, firm, organization or corporation not a party to this
Agreement,and no such other person,furn, organization or corporation shall.have any right or
cause ofaction under.this Agreement. ' ' .

10.12 Time or Essence. Time is of the essence of this Agreement.

", .r. ",·,1 O.l3"r:"For~e Mai eure.,,' .. No~ithstanding.lln)(oth~r'term,.·99ndit,ion .Qrproyisioll,pf.thi,s
Agreeri1eiJ,t,to the contrary, "if any party 10., this Agreement is;pr~~luded from tirnelysatisfyiIlg or
fulfilling any duty or obligation imposed upon it due to labor strikes" material shortages, war,
civil disturbances, weather conditions, natural disasters, acts of God, an .order ofacourt
enjoining either party from performing the tasks required under this Agreement, workstoppagb
due to archeological or environmental findings, or .9merevel1ts beyol1d the r~a~()nable control of
such party, the time period provided herein for the performance by ,sll~h:p'arty ~f such duty or
obligation shall be, extended for a periodequal.tQ the delay occasioned by. such event.

10.14 Attorney's Fees. If any party brings a ciyil action against,anotherparty to~nfor~e
or terminate this Agreement or to recover damages for the .breach •.. of any ,of the provi~ions,

covenants or terms of this Agreement, the prevailing party shall be entitled to recover, in
addition to any relief to which such prevailing party may be entitled, all costs, expenses arid
reasonable attorney's fees incurred in connection Viith the ciVil action.

IO.l5Headings. The descriptive headings of the sections of this Agreement are inserted
for convenience only and shall not control or affect the meaning or construction of any of the
Agreement's provisions.

10.16 Effective Date. This Agreement is effective upon execution byall of the parties
and shall be referred to as the Effective Date.

10.17 .Counterparts. This Agreement may be executed ln cOU11terparts,each of which
shall be deemed an original but all of which together shall constii:ute on and the' same
Agreement. Delivery oforiginal, facsimile, or IJDF sigllatures transmitted by email shall be
effective to bind the parties hereto. .

10.18 Entire. Agreement. This Agreem,ent constitutes the entire agreement and
understanding ofthe parties pertaining to the subject matter of the Agreement and supersedes all
offers, negotiations and other agreements .of any kind. All prior and contemporaneous
agreements, representations and understandings of the parties, oral or written, are superseded and

, merged in this Agreement. There are no representations or understandings of any kind not set
forth herein.

10.19 Anti-Moratorium. No moratorium, as that term is defmed in A.R.S. §9-4'63.06,
shall be imposed on the Property unless it isimposed pursuant to an ordinances that complies
with A.R.S. §9-463.06, as it may be amended.

{A0020706,DOC/}20

cshaw
Text Box

cshaw
Text Box

cshaw
Text Box



Westside Projects COT 002590

"

, '

10.20 Insurance. Prior to entry upon the Project Site pursuant to a right of entry and
continuing Ulltn the termination of this Agreement, Gadsden shall (or shall cause its. contractors
and consultants to) maintain and keep in force insurance, naming City as anadditional insured, if
applicable, of the following types, said insurance policy to be provided to the City prior to the
execution of this Agreement.

10.20.1. "All Risk" insurance against loss or damage by fire, flood, and such
other risks and matters including, without limitation, business interruption, rental loss, public
liability, and boiler damage and liability. The amount of such insurance will not be less than
100% of the full replacement value of the Project, including the cost of debris removal, without
deduction for depreciation.·

10.20.2. General liability insurance with a combined single limit of not less
than $5,000,000 for injury to or death ofany one person, for injury to or death of any number of
persons in one occurrence, and for damage to property insuring against any and all liability of
City and Gadsden including, without limitation, coverage for contractual liability and broad form
property damage.

Arizona.
10.20.3. Workers' Compensation insurance in accordance with the laws' of

I

10.21 Modifications to Phases. In order to take advantage of market opportunities with
respect to the development of the Property and accommodate the needs and schedule of potential
users of the Project that will provide an economic stimulus to downtown Tucson, the City
Manager, at his discretion, may alter and vary the composition of the respective Phases and
advance the sale of one or more Blocks within a particular Phase.
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IN WITNESS WHEREOF, the parties have executed .this Development and Real Estate Purchase
Agreement as ofthy dates written below. . .

Dated: August 6, 2008

ATTEST:

APPROVED AS TO FORM:

{A0020706.DOC/}

THE GADSDEN C
an Arizonalye@f}ill.

ANY,

cshaw
Text Box

cshaw
Text Box

cshaw
Text Box



Westside Projects COT 002614

CITY OF TUCSON

0715572

001-103-1037-216

29446

Account No.

Requisition No.

Purchase Order No.

Partial Delivery And Receiving Report
oo'S-S?O-"3AO'? -~\(P

Vt"r\
Vendor Baker, Peterson, Baker & Assoc

Department Rio Nuevo &Real Estate Division
Date ..;;;8:..;;/5.;.;;/2;.;;.00.;..;8'-- _

Quantltv Description Unit Cost Amount

Invoice # Dated Profect

5803 8/4/2008 Rio Nuevo-West Congress sale $ 7,500.00
14.58 acres @ SE Corner Congress/Avenida del Convento

TOTAL $ 7,500.00

I CERTIFY THAT THE ABOVE GOODS AND
OR SERVICES WERE RECEIVED IN GOOD ORDER

APPROVED FOR PAYMENT

27037
EMPLOYEE NO. EMPLOYEE NO.

P"r'iJY
DATE

NOTE: FORWARD TO ACCOUNTING FOR PROCESSING

Exhibit H
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BAKER, PETERSON, BAKER & ASSOCIATES, INC.
REAL ESTATE ApPRAISERS - CONSULTANTS
4547 E. Fr. LOWELL ROAD· SUITE 401 • TUCSON, AZ 85712

(520) 881-1700 ·1-800-204-1700
FAX (520) 325-3108

admin@bakerpeterson.com
Federal I.D. No. 86.0286095

INVOICE

INVOICE NO. 5803
Ms. Karen Newhouse, Review Appraiser
City ofTucson, Transportation Division, Real Estate Division
201 North Stone, Sixth Floor
Tucson, Arizona 85701

Date:
Job No.:
Appraiser:

Please return duplicate with your remittance

FOR APPRAISAL SERVICES

August 4, 2008
C085803
BB

$ 7,500.00

RE: A summary appraisal report ofvacant land (14.58 acres) located at the
southeast comer of Congress Street and Avenida del Convento, Tucson,
Pima County, Arizona

Owner:
Tax Parcel No.:

Index No.:
Date ofValue:

City ofTucson
116-20-124B, 1250, 1260, 1270, 1280, 129A, 1320,
1330, 1340, and 137A
09001
July 23,2008

COT INDEX NO : 09001

'THIS -INVOICE-IS -DUE AND-PAYABLE-UPON -RECEIPT
Please Make Checks Payable to Baker, Peterson, Baker & Associates, Inc.

PLEASE INCLUDE PINK COpy OF INVOICE OR INVOICE NUMBER WITH REMmANCE

Exhibit H
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MEMORANDUM 

TO: Mike Hein 
City Manager 

DATE: October 21,2008 

FROM: Stacie Bird 
Downtown Development 
Finance Manager 

SUBJECT: University of Arizona Invoices for June and July 2008 

Resolution 20750 says the District shall contribute $130 million out of tax-increment financing 
(TIF) proceeds, or from bonds or other funding mechanisms authorized under A.R.S. 48-4201 et 
seq., to the University of Arizona for the constmction of the Science Center/Museum. The 
Intergovemmental Agreement with the UofA says the maximum District contribution is $130 
million and the District will pay one-half of the design cost leading ~p to constmction. I have 
verbally been infonned that all cost related to exhibits, including exhibit design and supplies are 
allowed as prui of the design cost. 

I have itemized the University of Arizona Invoices for June and July 2008, these invoices total 
$692,239.09. The University has set up two internal accounts and chru'ges the City half of every 
expenditure that hits each account. I wanted to infonn you that they are charging expenditures that 
the City does not allow on other District projects. They have charged: UA personnel cost of 
$161,585.67, the purchase of computers - $14,373.91, phone service - $2,779.81, food - $2,154.89, 
professional memberships, subscriptions, and conferences - $3,487.15, and professional ads to hire 
the Development Director position - $2,033.81. I have detail of these expenditures if you would 
like to review them (expenditures are from January to July 2008). I have been informed that 
previous invoices have had such charges. By your signature, you confinn that these expenditures 
are allowable expenditures on this project. If you do not agree that these are allowable 
expenditures, please let me know and I will set up a meeting with the University.· . 

Thank you. 

-7A&. ~l ~ ___ ..--:-
Your concunence 9<1-

-----r--~--------------

Exhibit I

I-1
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TMCx Arizona, LLC,
325 E. Southern Ave., Suite 109
Tempe, AZ 85282
(480) 446-7777

PROFESSIONAL ENGINEERING SERVICES PROPOSAL
FOR INDEPENDENT 3RD PARTY

BUILDING COMMISSIONING

Date:'

Project:

To:

Attn:

August 6, 2007

Origins Heritage Park

City of Tucson
facilities Design &Construction

Doug Crockett

TestMarcx is pleased to present our revised proposal for Professional Engineering services for
independent, third party commissioning at the Origins Heritage project, located in Tucson AZ.
TestMarcx is a professional engineering firm specializing in contracting and consulting for
independent third party testing and commissioning of mechanical, electrical, climate control and
smoke control systems for the construction industry. TestMarcx is a provider member of the Building
Commissioning Association in five (5) states.

Commissioning (ASHRAE Definition): "A process for achieving, verifying, and documenting the performance of
each system to meet the operational needs of the building within the capabilities of the documented design
and specified equipment capacities, according to the owner's functional criteria"

BASE SCOPE-Of-WORK:
TestMarcx will systematically test and document the functionality of the included systems to confirm
that the performance meets the documented design intent and the owner's operational needs as
required to meet the LEED requirements. The follOWing is a listing of the scope of work:
1. LEED Tasks - 2.2 Energy & Atmosphere Prerequisite 1: Fundamental Building

Systems Commissioning
a. Form the Commissioning Team
b. Document the Owner's Requirements
c. Review the Basis of Design
d. Create a Commissioning Plan
e. Develop and Incorporate commissioning requirements In the bid documents
f. Provide installation verifications
g. Provide functional performance testing
h. Provide a final commissioning report

2. LEED Tasks - 2.2 Energy &Atmosphere Credit 3: Enhanced Commissioning
a. Provide review of design documentation prior to mid-construction document phase with a

back-check of the subsequent submission.
b. Attend design coordination meetings (3 meetings)
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c. Review contractor submittals, concurrently with AlE team, applicable to systems to be
commissioned.

d. Provide a systems manual as outlined in the LEED requirements.
e. Verify training requirements of operating personnel are completed.
f. Review bUilding operation within 10 months after substantial completion with O&M staff and

occupants. As a result, provide plan for resolution of outstanding commissioning-related
items.

3. Commissioning Approach, Means & Methods:
a. General Commissioning Tasks:

i. Coordinate and manage the commissioning activities.
ii. Schedule, agenda and attendees of commissioning process.
iii. Coordinate directly with each Sub Contractor with respect to their responsibility and

contractual obligations as it relates to commissioning.
iv. Obtain, assemble and submit commissioning documentation.
v. Attend periodic on-site commissioning activities.

b. Design and Construction Document Review Tasks:
i. Review the controls documentation and interface with other systems.
ii. Review the operation and maintenance information and as-built drawings provided by

the various sub-contractors and vendors.
iii. Note any inconsistencies or deficiencies in the system.

c. Commissioning Documentation Development Tasks:
i. Develop the commissioning plan and schedule.
ii. Incorporate detailed pre-functional checklists and functional performance test

procedures.
iii. Prepare and submit the Commissioning Reports.
iv. Assemble and submit the final Commissioning Report.

d. Commissioning Pre-Functional Testing Tasks:
i. Be present during portions of the start-up activities and pre-functional testing to

witness the execution of startup.
ii. Monitor the performance of the Test, Adjust and Balance (TAB) contractor. Provide

random sampling or direct witnessing of 10% of TAB contractor's work.
e. Commissioning Functional Performance Testing Tasks:

i. Direct the functional performance testing. The tests will include the individual
components' interaction.

Ii. Verify system compliance and recommend modifications to the system design that will
correct or enhance the system performance.

iii. Coordinate the owner witnessing of the tests.
iv. Review the accuracy and calibration of any instrumentation utilized for the functional

performance testing.
v, Track commissioning deficiencies until correction. Within each system, include one

re-commissioning for any deficiencies. Additional re-commissioning time beyond this
will be tracked and billed at the hourly rates.

SYSTEMS TO BE COMMISSIONED:
The following is a list of proposed systems to be commissioned (100% testing unless noted
otherwise) :
1. Mechanical/HVAC Systems:

a, Ground Source Loop System:
i. Loop Pumps
ii. Makeup systems, water treatment, & expansion tanks
iii. Miscellaneous piping components

b. Terminal Units including:
i. Heat Pumps
ii. Pkg'd DX and split system AIC units
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c. Exhaust and Supply Systems including:
i. General
ii. Toilet

d, Facility Control System (Building Automation) including:
i. Point to point verification and calibration verification
ii. Sequence of operation testing for all modes of operation for all seasons including

review of software.
iii. Verification of graphics, point display, point command, and alarming.
iv. Testing of the FCS shall occur in a timely manner to meet the construction schedule.

2. Plumbing Systems:
a, Domestic HIC Water (Primary equipment only)
b. Booster System (Primary equipment only)
c, Landscape Irrigation System

3. Electrical Systems:
a. Lighting:

I. Automatic lighting -Interior
ii. Photovoltaic Distribution System

CLARIFICATIONS TO SCOPE:
The following items are clarifications to the scope of work:
1. General:

a. This proposal is based on the Design Development drawings dated June 28, 2007. TestMarcx
reserves the right to modify the proposal if quantities and system configurations change.

b. TestMarcx will be provided with a full set of half-sized construction drawings, specifications,
addendums, information requests, submittals and any other pertinent construction
documentation required to develop the commissioning documentation and execute the
commissioning process.

c, Excessive delays in the testing of the included systems due to construction issues or non­
cooperation in the resolution of deficiencies will result in a request for additional fees plus
expenses atthe hourly rates subsequent to one allowable deficiency re-commissioning.

d, TestMarcx is an engineering firm and as such excludes any bonding and prevailing wage
requirements.

e, Substantial completion is scheduled for September 2009.
f. This proposal includes two paper (2) copies of commissioning deliverables and six (6)

electronic CD's with scanned and indexed copies in Adobe Acrobat PDF format.
2. Contractor Cooperation:

a. Most portions of the commissioning process will require sub-contractor cooperation to avoid
warranty issues. In order for TestMarcx to diligently direct the functional testing, any
associated sub-contractors will be made available on an as-needed basis to demonstrate
complete system operation according to the functional testing plans.

b, The Contractor shall provide all technician services requiring tools or the use of tools to test,
adjust, or otherwise bring equipment into a full operational state.

3. Exclusions:
a. Construction means, methods, site safety program, or any Contractor project management

functions.
b. Division 15 Test and Balance contractor tasks.
c. Division 16 Electrical Acceptance Testing contractor tasks.
d. This proposal excludes any items not specifically and expressly listed in the scope of work.
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FEE BASIS BREAKDOWN:

Our fees for performing the base scope of work shall be:

1. LEED Fundamental Commissioning: $18,350
2. LEED Enhanced Commissioning: $8.100

3. TOTAL BASE SCOPE Cx COSTS $26,450

Optional Services - These systems below are not required by LEED for certification. Per your direction,
they are included as additional services. The scope of work associated with these systems corresponds to the
LEED Fundamental Commissioning requirements as previously outlined.

1. Emergency Power Systems - Includes the witness of emergency power distribution system testing
(emergency generator and automatic transfer switches), verification of emergency lighting, and
inspection of panel boards for labeling and torque $5,800

2. Fire Life Safety System - Includes the functional testiD9 of the fire alarm system, smoke detectors,
and fire sprinkler flow and tamper switches """"""""".""""""""""".""""""".".""""""""",,,,,$5,700

3. Specialty Systems - Includes the commissioning of the sound control, data and communications,
and bUilding envelope systems, "" " " .. ,,, ,, ,, ,, " ,,,.,,.,,.,,,,,,$7,100

TERMS & CONDITIONS:
See attached Appendix A.

CONCLUSION:
If you have any questions please feel free to contact us. We appreciate this opportunity to present
this proposal and look forward to working with you.

Respectfully,
TESTMARCx

ahJ~
Loren Morris, PE
Principal

Signed,

City of Tucson Date
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APPENDIX A
TERMS & CONDITIONS

PAYMENTS:
All services and reimbursables will be invoiced monthly. Full payment is due 30 days after invoice, In
the event that full payment is not received by TestMarcx (the Firm) within 45 days of invoice, then the
Firm has the right to suspend services immediately and pursue payment. If payment is not
immediately forthcoming, then the Firm has the right to terminate the contract and pursue all remedies.
Under no circumstances will the Firm be liable for any delays or damages associated with the
suspension or termination of services due to the failure to timely compensate Firm.

PROJECT TERMINATION:
In the event of termination of our services, we will be paid for all work accomplished through the date
and time of the termination even though the billing for said work may occur after the date of
termination. Said work will be billed at the hourly rates then in effect.

OWNERSHIP OF DOCUMENTS:
All documents produced by the Firm under this agreement shall remain the property of the Firm and
may not be used by the Client for any other endeavor without the written consent of the Firm. The
Client may make and retain copies for information and reference in connection with this project. Such
documents are not intended or represented to be suitable for reuse by you or others on extensions of
this project or any other project.

INDEMNIFICATION:
The Client shall, to the fullest extent permitted by law, indemnify and hold harmless the Firm, his or her
officers, directors, employees, agents and subconsultants from and against all damage, liability and
cost,. including reasonable attorney's fees and defense costs, arising out of or in any way connected
wit the performance by any of the parties above named of the services under this agreement,
excepting only those damages, liabilities or costs attributable to the sole negligence or willful
misconduct of the Firm.

LIMITATION OF LIABILITY:
In recognition of the relative risk, rewards and benefits of the project to both the Client and the Firm,
the risks have been allocated such that the Client agrees that, to the fullest extent permitted by law,
the Firm's total liability to the Client for any and all injuries, claims, losses, expenses, damages, or
claim expenses arising out of this agreement from any cause or causes, shall be limited to an amount
equal to the refund of the Firm's fees. Such causes inclUde, but are not limited to, the Firm's
negligence, errors, omissions, strict liability, breach of contract or breach of warranty.

DISPUTE RESOLUTION:
In an effort to resolve any conflicts that may arise during or following the completion of the project, we
both agree that all disputes arising out of or relating to this agreement shall be submitted to non­
binding mediation under the auspices of a nationally recognized mediation agency.

INSURANCE:
We agree to maintain in force for the duration of the project the following insurance:
a, Professional Liability: ($1,000,000 ea. occurrence, $1,000,000 aggregate)
b. General Liability Insurance,($1 ,000,000 ea. occurrence,$2,000,000 aggregate)
c. Automobile Insurance for company owned vehicles. ($1,000,000 combined single limit)
d. Workmen's Compensation Insurance. (Statutory Limits)

PROPOSAL ACCEPTANCE:
This proposal shall become binding, subject to the terms and conditions herein, when accepted by the
Client through written acknOWledgment. Any commencement of the work, furnishing of any
documents, payments for services by Client or acceptance of payment by the Firm prior to the written
acknowledgment of the proposal shall be governed by this proposal, regardless when executed.
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Exhibit P

Requisition for Payment From Rio Nuevo Account For Expenditures

Requisition Number 1 2 3 4 5 6 7 8 9 10 11 12 13

Date 1/9/2009 1/9/2009 2/19/2009 3/25/2009 4/15/2009 4/21/2009 9/28/2009 9/28/2009 9/28/2009 none 1/10/2010 4/28/2010 5/18/2010

BateStamp # Wells 000023 Wells 000028 Wells 000032 Wells 000036 Wells 000040 Wells 000044 Wells 000056 Wells 000061 Wells 000065 Wells 000074 Wells 000079 Wells 000085

Authorization Frank Abeyta Frank Abeyta Silvia Amparano Silvia Amparano Silvia Amparano Silvia Amparano Silvia Amparano Silvia Amparano Silvia Amparano Silvia Amparano

Richard 

Miranda

Richard 

Miranda Total

Projects:

J004 Mission Site/Origins Park 2,598,151.30   178,421.88    169,011.82    221,443.26    11,021.60      3,178,049.86    5,400,000.00     

J007 Science Center 

         & Historical Museums 13,479.87      4,082.25        1,931.25        1,924,406.95 1,943,900.32    2,000,000.00     

J017 Civic Center:

         Convention Center Hotel 400,000.00    1,096,586.31 476,411.72    (48,851.93)  49,416.84   1,973,562.94    -                     

J021 AZ History Museum 453,312.49    972,142.23    1,425,454.72    3,000,000.00     

J025 Depot Plaza Parking Garage 1,992,494.88   523,491.41    698,508.74    1,050,970.89 1,985,278.96 17,676.86      21,520.55      3,350,361.45 482,930.57    380,507.39 4,252.47     10,507,994.17  11,600,000.00   

J026 Civic Center New Arena 55.66               10,745.00      371,519.43    82,604.11      464,924.20       10,000,000.00   

J030 Mission Landfill 64,109.29      17,359.10      8,114.45        209,623.80    22,888.55      11,042.21      333,137.40       -                     

J031 Origins Infrastructure 50,891.24      8,320.00        25,562.00      9,790.00        37,249.04      (29,998.41)  101,813.87       -                     

J035 Cultural Plaza and Parking Garage 282,578.80    979.55           51,361.00      4,621.28        339,540.63       -                     

J044 Cushing Street Bridge 353,688.98      22,713.72      23,964.47      122,862.34    40,868.50      10,012.50      87,325.49      177,804.94    97,649.14   164,279.01 1,101,169.09    1,600,000.00     

J045 Depot Plaza: Public Improvements 32,234.99      43,008.57      3,193.00        38,995.96   7,163.80     124,596.32       1,400,000.00     

J046 Civic Center: Convention 

          Center Expansion 327,604.46    44,243.58      8,711.50     1,496.00     382,055.54       -                     

J047 I-10 Underpass

         Widening/Clark Street 9,000,000.00   9,000,000.00    9,000,000.00     

J048 Downtown Infrastructure

        Improvements 810,625.23      515,944.85    801,481.17    167,443.11    2,737,025.27 3,015,596.97 57,385.39      95,336.04      256,667.18 195,840.81 8,653,346.02    6,000,000.00     

J049 Civic Center: Convention

         Center East Entrance 179,194.26    (192,701.71)   62,021.78   9,296.00     57,810.33         -                     

J050 Mission Gardens 903.82             274.57           517,981.70    433,721.60    422,649.50    512.00           577,889.23    2,079.59     (1,929.59)    1,954,082.42    3,000,000.00     

J052 Civic Center: Convention

         Center Parking Garage 320,159.52    138,545.04    86,100.20   544,804.76       -                     

JA04 Greenway Multi-use Path 200,000.00    200,000.00       -                     

JA05 Barrio Viejo 10,692.59      5,729.43        6,383.66        3,552.84        1,648.00        11,865.04      19,308.99      10,525.27   69,705.82         2,000,000.00     

JA06 Barrio Sin Nombre 6,332.08        38,948.27      12,895.88      1,146.80        15,080.63      10,496.57      4,264.90        11,204.52   15,454.23   115,823.88       2,000,000.00     

Tucson Children's Museum -                   1,200,000.00     

CoT Loan Payback 6,800,000.00 6,800,000.00    6,800,000.00     

14,755,919.87 6,800,000.00 1,146,345.79 2,163,909.53 2,726,302.12 2,629,242.03 3,502,699.96 4,854,809.25 8,126,589.81 -    1,245,072.17 905,610.60 415,271.16 49,271,772.29  65,000,000.00   

2008 Bond 

Transcript Tax 

Certificate Ex B-1 

"Amount of Total 

Cost to be Paid from 

2008 Bond 

Proceeds"

P-1
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