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The Lease contains certain protections in favor of leasehold mortgagees,
including without limitation, the following provisions:

MEMORANDUM OF TRIPLE NET GOVERNMENT

PROPERTY LEASE EXCISE TAX
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THIS MEMORANDUM OF TRIPLE NET GOVERNMENT PROPERTY
LEASE EXCISE TAX (“Memorandum”) is made and entered into as of the olO day of
October, 2017, by and between the Rio Nuevo Multipurpose Facilities District, a

special taxing district of the State of Arizona (“Landlord”), and 5 North Fifth Hotel,
LLC, an Arizona limited liability company (“Tenant”).

SEQUENCE :

No . Pages :

10/20/2017

§ 16.3 Rights of Lenders. Landlord is aware that Tenant has obtained and will

obtain financing or refinancing for the acquisition, development and/or construction of
the Improvements and other improvements to be constructed on the Premises, in whole or
in part, from time to time, by one or more persons (individually a “Lender”, and
collectively the “Lenders”), and that Tenant will secure Tenant’s obligations to such
Lenders by means of a security interest in Tenant’s leasehold interest under this Lease

(and in any subleases and the rents, income and profits therefrom) by mortgage, deed of

When Recorded, Return to:
Werner J. Meyer, Esq.

5727 North 7* Street
Suite 407

Phoenix, Arizona 85014
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1. The Landlord and Tenant have entered into that certain Triple Net
Government Property Lease Excise Tax, dated October 90, 2017 (“Lease”), whereby the
Landlord leases to Tenant that real property and improvements more particularly
described in Exhibit “A” attached hereto and by this reference incorporated herein
(“Property”).

2. This Memorandum is being recorded to give constructive notice to all

persons dealing with the Property that the Landlord leases to Tenant the Property, and

that the Landlord and Tenant consider the Lease to be a binding agreement between the
Landlord and Tenant regarding the Property. In accordance with A.R.S. § 42-6202.C, (i)
Landlord and Tenant are parties to the Lease; (ii) the leased property is legally described
on the attached Exhibit “A”; (iii) the lease term commenced on(jl!j oD, 201^, and shall
expire on the twenty-fifth anniversary thereof; (iii) the Tenant does not have the option to
renew the Lease, but has the right to re-acquire the Property at the end of the Lease term,
all in accordance with the terms of the Lease.
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§ 16.5 Additional Covenants for the Benefit of Lender.
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trust, collateral assignment or otherwise (“Leasehold Mortgage”). Senior Lender, as
primary lender, and the City, as subordinated lender, shall each constitute a Lender, and
the Existing Deeds of Trust shall each constitute a Leasehold Mortgage. Notwithstanding
anything in this Lease to the contrary, until such time, if any, that the Senior DOT is
satisfied and released of record or the beneficiary under the Senior DOT gives written
notice to Landlord that said Senior DOT has been satisfied, the rights, privileges,
elections and benefits of “Lender” under this Lease shall only be enforceable by Senior
Lender in its capacity as the beneficiary under the Senior DOT, and all references in this
Lease to “Lender” shall be deemed to refer only to Senior Lender. At such time, if any,
that the Senior DOT has been satisfied and released of record but the Senior Adjacent
DOT remains of record, then the rights and priorities set forth in this Section 16.3 shall

apply to the Senior Lender in its capacity as beneficiary under the Senior Adjacent DOT,
such that the rights, privileges, elections and benefits of “Lender” under this Lease shall
only be enforceable by Senior Lender before any other Lender.

§ 16.4 Notices and Recognition of Lenders. In the case of an Event of Default,
Landlord shall provide notice of the Event of Default, at the same time notice is provided

to Tenant pursuant to Article 17, to all Lenders previously designated by Tenant to
receive such notice (including Senior Lender and the City, the “Designated Lenders”)
whose names and addresses were previously provided by written notice to Landlord in
accordance with Article 20. No notice given by Landlord to Tenant shall be binding upon
or affect the Designated Lenders unless a copy of the Notice shall be given to the
Designated Lenders pursuant to this section. Landlord shall give Tenant copies of any
such notice provided to the Designated Lenders, and, unless Tenant notifies Landlord that

the Designated Lenders names or addresses are incorrect (and provides Landlord with the

correct information) within three (3) business days after Tenant receives its copies of such
notice from Landlord, Landlord shall be deemed to have given such notice to the
Designated Lenders even if their names or addresses are incorrect. Tenant may provide
notices to other Lenders. If Lender cures the Event of Default and/or assumes Tenant’s
position with respect to this Lease, Landlord agrees to recognize such rights of the
Lender and to otherwise permit the Lender to assume all of the rights and obligations of

Tenant under this Lease. Landlord shall, at any time upon reasonable request by Tenant,
provide to any Lender an estoppel certificate or other document evidencing that this
Lease is in full force and effect and that no Event of Default by Tenant exists hereunder
(or, if appropriate, specifying the nature and duration of any existing Event of Default).
Upon request by a Lender, Landlord will enter into a separate non-disturbance agreement
with such Lender, consistent with the provisions of this § 1 6.4.
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B. Lender shall have the cure rights set forth in this Subsection 16.5.
If Tenant fails to cure a default within the applicable cure period, then the Lender shall

A. No act or agreement between or on the part of Landlord or Tenant
to cancel, terminate, surrender, amend, or modify this Lease or Tenant’s right to
possession shall be binding upon or effective as against the Lender without its prior
written consent.
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have the right for a period of sixty (60) days after the later of (i) written notice to the
Lenders that Tenant has so failed to cure, and (ii) the end of the applicable cure period to
perform any term, covenant, or condition and to remedy any Event of Default by Tenant
hereunder or such longer period as the Lender may reasonably require to effect a cure,
and Landlord shall accept such performance with the same force and effect as if furnished
by Tenant, and the Lender shall thereby and hereby be subrogated to the rights of
Landlord. Landlord agrees that the Lender shall not be required to pay default interest to
cure any payments defaults by Tenant unless so required by a third party. The Lender
shall have the right to enter upon the Premises to render such performance.

The Lender shall not be required to obtain possession or to continue in possession as
mortgagee of the Premises pursuant to subsection C.l above, or to continue to prosecute
foreclosure proceedings pursuant to subsection C.2 above, if and when such Event of
Default has been cured. If a Lender, its nominee or any successor to Lender or lender’s
nominee (including a purchaser at a foreclosure sale, trustee’s sale or deed in lieu of
foreclosure) succeeds to Tenant’s leasehold estate hereunder, an Event of Default that is
not reasonably susceptible to cure by the person succeeding to the leasehold interest shall
no longer be deemed an Event of Default hereunder.
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D. If any Lender is prohibited from commencing or prosecuting
foreclosure or other appropriate proceedings in the nature thereof by any process or
injunction issued by any court or by reason of any action by any court having jurisdiction
of any bankruptcy or insolvency proceeding involving Tenant, the times specified in
Section 15.5.C above, for commencing or prosecuting foreclosure or other proceedings
shall be extended for the period of the prohibition.

1. the Lender shall proceed diligently to obtain possession of the
Premises as mortgagee (including possession by a receiver), and, upon obtaining such
possession, shall proceed diligently to cure such Events of Default as are reasonably
susceptible of cure (subject to any order by a court of competent jurisdiction staying or
otherwise precluding such Lender from obtaining such possession); or

E. If Lender, its nominee or any successor for Lender or lender’s
nominee (including a purchaser at a foreclosure sale, trustee’s sale or deed in lieu of
foreclosure) succeeds to Tenant’s leasehold estate hereunder or under a new Lease under
Section 16.7 below, the parties agree and acknowledge such Lender shall not be liable or

C. In case of an Event of Default by Tenant in the performance or
observance of any nonmonetary term, covenant or condition to be performed by it
hereunder, if such default cannot practicably be cured by the Lender without taking
possession of the Premises, in such Lender's reasonable opinion, then Landlord shall not
serve a notice of lease termination pursuant to Section 17.2, if and so long as:

2. the Lender shall institute foreclosure proceedings and diligently
prosecute the same to completion (unless in the meantime it shall acquire Tenant’s estate
hereunder, either in its own name or through a nominee, by assignment in lieu of
foreclosure and subject to any order by a court of competent jurisdiction staying or
otherwise precluding such Lender from obtaining such possession).
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responsible for and shall not be deemed to have assumed liability for any other prior
actions, omissions, defaults, breaches or other events caused by or relating to the original
Tenant. Rather, such successor Tenant shall only be liable and responsible for acts,
omissions, defaults, breaches or events occurring while it is the Tenant hereunder.
Nothing in this Section 16.5.E releases the original Tenant from liability arising from
events during Tenant’s operation of the Premises, nor limits or otherwise modifies
Landlord’s remedy under Section 17.3 to terminate this Lease for certain Events of
Default, subject to Lender’s right to cure an Event of Default in accordance with the
provisions of this Section 16.5, and the right to enter into a new lease in accordance with
the provisions of Section 16.7.

§ 29.14. Senior Lender; Further Assurances. Landlord and Tenant shall
cooperate in including in this Lease by suitable amendment from time to time any
provision which may be reasonably requested by Senior Lender for the purpose of
implementing the mortgagee-protection provisions contained in this Lease, or allowing
that Senior Lender have reasonable means to protect or preserve its lien, including the
Senior DOT or Senior Adjacent DOT (as applicable), upon the occurrence of a default
under the terms of this Lease and of confirming the elimination of the ability of Tenant to

modify, terminate or waive this Lease or any of its provisions without the prior written
approval of Senior Lender. Landlord and Tenant each agree to execute and deliver (and
to acknowledge, if necessary, for recording purposes) any agreement necessary to effect
any such amendment; provided, however, that any such amendment shall not in any way
affect the term or rent under this Lease nor otherwise in any material respect adversely
affect any rights of Landlord under this Lease. In the event Senior Lender or any

successor to Senior Lender (including a purchaser at a foreclosure sale, trustee’s sale or
deed in lieu of foreclosure) exercises its remedy of foreclosure or takes title to Tenant’s
leasehold estate in the Premises through deed in lieu of foreclosure or any other means,
Senior Lender or such successor shall have the right to do so without consent of Landlord
and, from and after the time Senior Lender or such successor takes such title, Landlord
shall recognize Senior Lender or its successor as the Tenant under this Lease.
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5. This Memorandum is not a complete summary of the Lease. The
provisions of this Memorandum shall not be used in interpreting the Lease. In the event
of any conflict between the terms and provisions of this Memorandum and the Lease, the
terms and provisions of the Lease shall govern and control.

4. The Lease (Section 1 6.7) further grants the most senior beneficiary under
the Existing Deeds of Trust the right, subject to the satisfaction of certain conditions
precedent, to a new lease on the same terms and conditions as the Lease, and provides
that such new lease shall have the same priority as the Lease with respect of any
mortgage, deed of trust, or other lien, charge, or encumbrance on the fee title to the
Property.

6. This Memorandum may be executed in multiple counterparts, each of
which shall constitute an original an all of which together shall constitute one and the

same instrument.



This Memorani has been executed as of the date first set forth above.

acilities District, a special taxing district of the State ofIse.

By:

Fletcher McCusker, Chairman

ATTEST:

By:

etary

STATE of ARIZONA

County of PIMA

My Commission Expires:

\ / \
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Rio Nuevo Multipi

Arizona i

*

OFFICIAL SEAL
k TERRI WOOLDRIDGE
3 Notary Public- State of Arizona
’ GILA COUNTY
My Comm. Expires January 1, 2018

)
) ss.

)

The foregoing instrument was acknowledged before me this 3^ day of October,
2017, by Fletcher McCusker, the Chairman of Rio Nuevo Multipurpose Facilities

District, a special taxing district of the State of Arizona, on behalf of the district.
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Notary Public



5 North Fifth Hotel, LLC, an Arizona limited liability company

STATE OF ARIZONA

County of Pima
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My Commission Expires:

1^

)
) ss.

)

j (p day of
'otel, LLC, an

By: 0
Matthew Scott Stiteler, Manager
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The foregoing instrument was acknowledged before, me this
October, 2017, by Matthew Scott Stiteler, as manager of 5 North Fifth
Arizona limited liability company, for and on beh^fm the company. .

^Notary Public / /

NOTARY PUBLIC /
STATE OF ARIZONA-^

Pima County

REBECCA SAUERS
My Commission Expires August 20, 2018



AND TOGETHER WITH the following easements:

c. Aerial easement recorded July 14, 2017 at Sequence No. 20171950592.

b. Easement to construct, maintain, operate, alter repair and remove an architectural element

recorded July 14, 2017 at Sequence No. 20171950591.

d. Easements for ingress and egress and utilities as set forth in Common Operation and
Easement Agreement recorded at Sequence No. 20172Q3O4Q7

Together with undivided interests in the common elements as set forth in said declaration and
plat.

a. An aerial easement building overhang, roofpatio and sign as created by Grant ofAerial
Easement recorded September 2, 2015 as 2015 2450654, ofofficial records.

Unit 2 ofAC HOTEL TUCSON CONDOMINIUM, as created by the Condominium
Declaration recorded as Sequence No. 2015 2370544, and as shown on the Condominium Plat

recorded as Sequence No. 2015 2370543, records ofPima County, Arizona.

Exhibit “A”
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